
 

     Surfside Foods, LLC 

    
Phone:  (856) 785-2115    *    Fax:  (856) 785-0975 

                        
2838 High Street                                                                                                                                                     May 15, 2019 

 
To: Mid-Atlantic Fishery Management Council 
Atlantic Surfclam and Ocean Quahog Committee 
800 North State Street, Suite 201 
Dover, DE 19901 
 
Re:  Atlantic Surfclam and Ocean Quahog Excessive Share Amendment Public Hearing 
Document 
 
Dear Committee Members: 
 
 The May 10, 2019 draft of the Atlantic Surfclam and Ocean Quahog Excessive Shares 
Amendment is not is complete for Council review and approval and has mischaracterizations 
of the definition of an excessive share, the excessive share alternatives and the alternative 
impacts described within the document. The document is written from the point of view that 
the continued accumulation of SC/OQ ITQ share would lead to an excessive share being 
accumulated, which has not been shown to be true. To present the document to the public, 
written from this, or any, specific point of view, does the fishery and the public a disservice. 
These mischaracterizations should be corrected before the document is released for public 
comment.  Please move to advise the council to make these corrections.   
 
The new definition of excessive shares in the May 10, 2019 draft, ”the Council defines an 
excessive share as an ITQ share accumulation for an individual or business that is above the 
excessive share percentage cap selected by the Council for surfclam or ocean quahog”, 
suggests that there is no such thing as an excessive share until the Council sets an excessive 
share cap.  This is not true. The definition in the draft as of 03/05/2019 stated, “Excessive 
Share: An amount (level of quota) of the Atlantic surfclam and ocean quahog Individual 
Transferrable Quota (ITQ) privileges that could result in market power for a firm or entity.” 
was accurate.    
 
The Executive Summary is surprisingly short for such a lengthy document and at a minimum 
should also include: 

• The definition of excessive share from the 03/05/2019 draft document.  The 
Definitions and Terminology section wasn’t found until 26 pages into the 03/05/2019 
draft document.  It defines, “Excessive Share: An amount (level of quota) of the 
Atlantic surfclam and ocean quahog Individual Transferrable Quota (ITQ) privileges 
that could result in market power for a firm or entity.”    

• A detailed description of the manner in which NMFS tracks ITQ ownership. 
• A detailed description of the current management approach addressing excessive 

shares.  “The current management approach” is mentioned within the document 8 
times (pgs. 6, 7, 47, 121, 123, 124, 126 and 127 of the May 10, 2019 draft) yet the 
current approach is not explained anywhere in the document. 

• The manner in which an excessive share is currently determined and enforced. 
• The purpose of this action as detailed in the 03/05/2019 draft document. 
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 The Public Hearing Document Summary of Alternatives beginning on pg. 3 and labeled 
Box ES-1 is vague and misleading.  Beginning with Alternative 1: (No Action/Status Quo), it 
states, “No limit or definition of an excessive share is included in the FMP.”  This is not true.  
The current excessive share limits are based on federal antitrust laws and have been in place 
since the SC/OQ ITQ system went into effect.  This summary should include a statement that, 
under the No Action/Status Quo alternative, “an excessive share is an amount of share 
ownership that enables the owner/holder to exercise market power in violation of the US 
Antitrust Laws.” In the interest of accuracy and objectivity, the “summary” of alternative 1 
additionally should state that: “The U.S. District Court for the District of Columbia has ruled 
that the status quo/no action alternative is compliant with NS4 of the MSA, and that ruling 
has not been overturned or appealed.” It is misleading to imply, as the draft does, that the 
status quo alternative is not compliant with the law, specifically NS4.  This claim is repeated 
on pages 7, 47, 116 and 127 of the May 10, 2019 draft. 
 
 The Summary of Alternative 2 states, “Since the cap is based on ownership-only, it 
does not account for leasing or other transactions and complex business practices (e.g., 
combined ownership plus leasing) that are prevalent in the fisheries when setting the cap 
limit.”  The portion of the statement “or other transactions and complex business practices 
that are prevalent in the fisheries” has no place in this document as the regulations have no 
method to recognize or account for other transactions besides a temporary or permanent 
transfer of ITQ shares.  The ITQ program for surfclams and ocean quahogs allows allocation 
owners to permanently transfer the ITQ quota share (i.e., sale, permanent transfer) or lease 
ITQ out (i.e., cage tag leasing, temporary annual transfer).  The term “or other transactions 
and complex business practices that are prevalent in the fisheries” should be removed from 
throughout the document.   
 
 The Summary of Sub-Alternative 2.1 is the first of several mentions of similarities to 
tilefish IFQ.  It is unclear what the two stocks or fisheries have in common and what the 
purpose of this comparison is except to imply that what worked for the tilefish fishery could 
work for the SC/OQ fishery. This is misleading and all mentions of other ITQ programs should 
be removed unless appropriate similarities in the fisheries, markets or communities are 
identified and explained.  One appropriate comparison that could be made but is not, is for 
the last 30 years, Clearwater Seafoods Ltd., based in Bedford, Nova Scotia, and a competitor 
to the US fishery, has held 100 percent of Canada’s Arctic surf clam licenses.  I understand the 
Red Crab fishery quota is owned by a single company in the Northeast and the rendering 
business and bunker fishery in the U.S. was approved by DOJ to be controlled by a single 
company having almost 95% share, yet these examples are not given. 
 
 The Summary of Sub-Alternative 2.3: Quota share cap at 95%, does not accurately 
state the origin and purpose of this alternative. The summary should be edited to reflect that 
this alternative is included based upon a vote by the MAFMC. The intent of the alternative 
was to include a percentage cap to satisfy GARFO’s contention that an excessive shares limit 
must include a measurable number of shares, this should be noted within the summary. 
 
While the Herfindahl-Hirschman Index (HHI) discussion of market concentration in the SC/OQ 
harvesting and processing sectors beginning on pg. 99 is interesting and detailed with colorful 
graphs, the document lacks an in-depth discussion of the index and concentration of ITQ, 
which is the only concentration to potentially be capped under the proposed amendment.  
Only one sentence describes the concentration of quota shares, “Lastly, the HHI of ownership 
(quota ownership) of surfclam quota in 2009 was 1,167, and the HHI of ownership of ocean 
quahog quota was 993 (Mitchell et al. 2011).” (HHI values below 1,500 show Unconcentrated 
Markets.)  The document failed to update the HHI of ownership (quota ownership) of 
surfclam and ocean quahog quota as it did update for the harvesting sector and processing 
sector and the HHI scale goes up to 10,000 yet it is only shown up to 5,000.  These are other 
instances of the document prompting or encouraging a less than favorable opinion of this 
fishery and further consolidation. 
 



The section header on page 41 of the May 10, 2019 draft, Tracking Excessive Shares 
Concentration Following ITQ Plan Implementation, is a mischaracterization of the tracking of 
quota share ownership concentrations following the ITQ Plan Implementation.  There isn’t 
any “Tracking Excessive Shares”, because excessive shares concentration levels have not been 
shown to exist.  Again, this is another example of obvious bias on the part of the authors of 
this document that should be removed before its release to the public. 
 
 Beginning on page 127, section 7.4 Environmental Consequences of Alternatives / 
Impacts to Communities (Socioeconomic Impacts), characterizes each alternative in general 
terms as being more positive dependent upon it limiting further share consolidation.  This is 
biased toward less consolidation when there is absolutely no evidence that additional 
consolidation will not lead to additional socioeconomic benefits.  On page 134 under the 
comparison of alternatives 2.1 to 2.3 the documents states, “An excessive-share cap of 28% 
for surfclams and 22% for ocean quahogs could potentially ensure that there would be at 
least four to five processors operating at reasonable output levels, respectively.”  What a 
reasonable output level is purely subjective and statements such as this have no place in this 
Public Hearing Document.  Furthermore, an excessive share cap of ITQ will not ensure there 
will be any specific number of processors operating because operating as a processor does 
not require ITQ shares in the SC/OQ industry. 
 
The comparisons of Alternatives 5 and 6 under section 7.4 Environmental Consequences of 
Alternatives / Impacts to Communities (Socioeconomic Impacts) and the statement that, “In 
general terms, alternatives 5 and 6 would result in the largest positive impacts” (pg. 150) are 
especially concerning.  Alternatives 5 and 6 would work directly contrary to FMP Objective 3 
which is to allow the “industry to operate efficiently,” and to allow “industry participants to 
achieve economic efficiency including efficient utilization of capital resources by the industry.”  
 
The non-participants whose leasehold rights would become necessary for continued 
operation of the fishery would be in a position to extract unreasonable prices for their ITQs by 
participating harvesters. This would create market power for industry non-participants to 
whom harvesters would be required to turn to obtain fishing privileges necessary to sustain 
their prior levels of harvest.  Alternatives 5 and 6 are not “excessive share” control 
mechanisms limiting those who participate in the industry, which was the intention of the 
pending amendment, and these alternatives should be removed from the document entirely. 
As participants who do not exceed and are well below any excessive share “cap”, we would 
nevertheless lose the ability to utilize ITQs in which we have invested and would be 
unnecessarily required to invest additional dollars in purchasing ITQs from non-participants 
who have done nothing in or for the industry.  
 
Alternatives 5 and 6 would introduce expensive and inefficient externalities into the operation 
of the SC/OQ fishery, already one of the most capital-intensive fisheries, if not the most 
capital-intensive fishery, the council manages.  Surfside Foods has invested millions of dollars 
and borrowed millions more in acquiring allocation rights to insure we can satisfy our 
markets.  We would likely be found to be in default of the terms of loans and have to 
purchase additional shares at inflated prices to make up for this reduction. To have those 
rights arbitrarily limited by the reduction of a  “Class A” quota scheme, so as to require us to 
lease or buy quota from non-participants in the industry, in order to maintain our overall level 
of harvest would be devastating to the financial position of the company.  The analysis of the 
impacts from these alternatives must include these negative impacts that will result from the 
artificial restricting of supply in the ITQ market for the document to be complete and accurate 
if these alternatives are to remain in the document. 
 
The comparisons of alternatives 5 and 6 also mention that the alternatives would also align 
supply in the fisheries with market demand.  This is nothing short of pure redistribution of 
wealth from participants in the SC/OQ fishery that have invested in quota, vessels and the 
infrastructure necessary for the fishery to operate and supply our markets to those that chose 
to sit on the sidelines with absolutely no capital at risk.   



 
As stated at the beginning of this letter, the May 10, 2019 draft of the Atlantic Surfclam and 
Ocean Quahog Excessive Shares Amendment is not is complete for Council review and 
approval.  The use of reliable data and the reasoning is skewed by the manner in which the 
data is presented, the summaries are worded, and the environmental consequences of the 
alternatives are scaled positive or negative.  Public hearing documents should go out of their 
way to present reliable data in as unbiased manner as possible, this document does not 
accomplish this, and it therefore should be revised and presented from a neutral position. 
 
 
Thank you for consideration of our comments. 
 
Regards, 
 
 
 
Thomas Dameron 
Surfside Foods LLC 
Government Relations & 
Fisheries Science Liaison 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

    QUALITY SEAFOOD PRODUCTS 
 


