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[] 1 

 _______________________________ 2 

 INTRODUCTIONS AND ANNOUNCEMENTS 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Good 4 

afternoon and welcome.  I'd like to welcome everybody 5 

to the Mid-Atlantic Council's April meeting here in 6 

North Carolina.  Before we begin, we do have a couple 7 

of housekeeping items.  Dr. Chris Moore is going to have 8 

one, but I had another. 9 

   And I'll just point out it's great to be 10 

in North Carolina where basketball is perhaps one of the 11 

most significant sports played here.  And for Dr. 12 

Boreman's benefit, who missed the recent North 13 

Carolina-Duke game, I would just point out the fact that 14 

winning isn't everything, but in North Carolina beating 15 

Duke in basketball is.  And here we see an excerpt from 16 

the game in which Carolina beat Duke 88 to 70.  So, 17 

again, for Dr. Boreman's benefit I appreciate your 18 

indulgence. 19 

   Our other housekeeping announcement is 20 

going to be by Dr. Chris Moore, and after that we'll be 21 

swearing in our newest council member, Dewey Hemilright.  22 

Dr. Moore. 23 

   CHRISTOPHER MOORE:  Thank you, 24 
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Mr. Chairman.  I have two things really quick.  First 1 

is a reminder we have Tom Hoff's retirement dinner this 2 

evening.  Everyone's invited, and if you need specifics 3 

on the dinner, see Jan.  She has the directions and can 4 

fill you in on the details.  That's going to start at 5 

six o'clock, and we'll remind folks again after the 6 

meeting today.  Jan, if you can bring that other image 7 

up for me.  So, a couple of the things that we need to 8 

talk about or at least one thing we need to talk about. 9 

   During the visioning small group 10 

meetings we heard a lot from folks about the Council, 11 

and some of the comments related to the fact that they 12 

didn't know who their council members were from the 13 

states. 14 

   So Mary sent you an e-mail, and I sent 15 

you a follow-up e-mail basically asking for a photo of 16 

each one of you, individual photos.  So some of you sent 17 

us some photos.  Other folks haven't sent us photos. 18 

   Pres is here today to take photos of the 19 

individuals that haven't had their photos taken.  If you 20 

don't give me a photo, this is the photo we're going to 21 

use, which looks like some of us, but -- 22 

 23 

 __________________________________ 24 
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 SWEARING IN OF NEW COUNCIL MEMBER 1 

   [Dewey Hemilright sworn in.] 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Congratulations and welcome, Dewey. 4 

   DEWEY HEMILRIGHT:  Thank you. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Our 6 

next item is the surfclam and ocean quahog action.  Tom, 7 

are you ready? 8 

 _________________________ 9 

 SURFCLAM AND OCEAN QUAHOG 10 

   TOM HOFF:  Thank you, Mr. Chairman.  11 

I'll do what I can to get us back on schedule by two 12 

o'clock.  I think this is a pretty straightforward 13 

agenda item.  I've got five slides, and we can go through 14 

them pretty quickly.  You'll recall -- okay.  Let me 15 

back up. 16 

   The information is behind Tab 5 of your 17 

briefing book, and it simply is a memo from me.  And then 18 

the ISSC protocol, PSP testing protocol.  And if we want 19 

to get into the details, we can go through that almost 20 

item by item. 21 

   The other document that I'll focus your 22 

attention on is page three of the agenda where we have 23 

the motions from the last February council meeting.  24 
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You'll recall at the February council meeting the 1 

Committee recommended and the Council approved those 2 

five motions. 3 

   And basically what you tried to do was 4 

to divide up Amendment 15.  Amendment 15 had six issues.  5 

And we had advice from the regional office and from 6 

general counsel at the February council meeting that we 7 

could pull perhaps the first two issues of the PSP 8 

testing protocol and the data collection for excessive 9 

shares, that we could pull those two issues out of 10 

Amendment 15 and move them through administrative -- 11 

through the regional office. 12 

   So you can see on page three the first 13 

three motions deal with those two issues, and then 14 

there's the latter two motions deal with the fact that 15 

essential fish habitat update, a new ocean quahog 16 

overfishing definition and cost recovery would be 17 

consolidated, and they now would be Amendment 15 and that 18 

an excessive shares definition would follow on the data 19 

collection issue, and that would constitute Amendment 20 

16.  So that's what the Council did last month under the 21 

advice of general counsel, and that's where we're at 22 

today. 23 

   We did it so quickly that Joel thought 24 
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that it would be very beneficial for the Council to 1 

deliberate more thoroughly and just set the record 2 

straight as to exactly what you wanted to do. 3 

   He was proposing it at the February 4 

council meeting.  He didn't know for sure whether he 5 

could get this through rulemaking, through 6 

administrative rulemaking, so he went back; he 7 

deliberated; he corresponded with his colleagues in 8 

headquarters, and they agreed with him that the Council 9 

could recommend to the regional office that they move 10 

forward, the RA move forward, with a rulemaking effort 11 

to reopen Georges Bank. 12 

   So that's where we are.  Headquarters 13 

concurred with Joel, and we are now at this point 14 

flushing out what the Council really wants.  So the two 15 

issues kind of come down to we have the ISSC protocol.  16 

That's, as I said, behind Tab 5.  I hope you've had a 17 

chance to look through that.  It's taken about 10 years 18 

to develop between industry, the FDA, EPA.  The various 19 

states have been heavily involved.  The Agency has been 20 

involved.  The Council was involved 2002 to 2005 pretty 21 

much. 22 

   So there's been a lot of deliberation, 23 

and I believe the ISSC at their October biannual meeting 24 
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recommended that or approved it unanimously.  So 1 

there's been a lot of deliberation, a lot of thought, 2 

but it's not been thought or deliberation by this 3 

council, and that's what we just want to flush out fully 4 

the record. 5 

   So does the Council want to think about 6 

any limitations on the types of fisherman or the numbers 7 

of fisherman that would be eligible for this?  Do you 8 

want to impose any additional limitations on what's in 9 

there on the protocol? 10 

   And then finally on this slide, the last 11 

point is one of the regional office having corresponding 12 

with our FMP colleague up there, Doug Potts.  They're 13 

optimistic that they can open Georges Bank by 2013.  So 14 

that's kind of where we're at with the protocol, the PSP 15 

testing protocol. 16 

   As I say, I have a slide here that simply 17 

identifies some of the important issues that you may want 18 

to take comment on or you may want to comment on.  We 19 

have a lot of people here in the audience.  Dave Wallace 20 

has worked on this protocol for 10 years.  The regional 21 

office general counsel up there that may want to make 22 

some additional comments.  Staff's recommendation 23 

would be that there's been an awful lot of consideration 24 



  
 

 

 
 
 

 9

on this testing protocol. 1 

   And I don't know as a staffer what 2 

additional limitations or requirements you want to put 3 

on it, but you should discuss it and come to that 4 

conclusion yourself.  And with that I have one more 5 

slide, but we'll go into data collection after you talk 6 

about this ISSC protocol.  And I'll turn it back to you 7 

then. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 9 

you, Tom.  Have there been any discussions about any 10 

spacial restrictions or limitations on where this would 11 

apply?  Would it be all of the Georges Bank closed area 12 

at this point in time or subsets thereof? 13 

   TOM HOFF:  I'll certainly defer to the 14 

regional office on that since they may be doing it.  The 15 

only conversations that we've had, George and I and Joel 16 

have had conversations that it should be the areas that 17 

are currently open -- Cultivator Shoals.  It would not 18 

be all of Georges Bank.  All of Georges Bank hasn't been 19 

tested.  So you may want to proceed that you open 20 

Cultivator Shoals, and some of the effort expands out.  21 

It's still under an exempted fishing permit, so it could 22 

expand out.  But I think what you'd want to initially 23 

start with is just the areas that have been tested so 24 
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far. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

Thanks for that clarification, Tom.  Okay.  Questions 3 

for Tom?  Pete. 4 

   PETER HIMCHAK:  Tom, okay, so to fish on 5 

Georges in 2012, you're still required to get an exempted 6 

fishing permit from the NMFS, or do you need a research 7 

permit from the ISSC or something from EPA; or can you 8 

just go there with the understanding that you're 9 

implementing the PSP protocol? 10 

   TOM HOFF:  No.  Right now the only way 11 

to fish on Georges Bank -- and there are three boats up 12 

there that are fishing currently -- the only way to do 13 

that is through an EFP from the regional office. 14 

   So for 2012 you're going to have to go 15 

through that process and have scientific justification 16 

for an exempted fishing permit.  That's the only way to 17 

be fishing this year.  And I don't think that's going 18 

to change in 2012. 19 

   Conversations with the regional office 20 

-- you know, it takes awhile.  It's going to take awhile.  21 

There's going to be public notice and stuff like that.  22 

So  I don't think in 2012 there's any way except exempted 23 

fishing permit, but I'd love to be corrected if I'm 24 
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wrong. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

George. 3 

   GEORGE:  You're not wrong.  Until we 4 

take this action and have it implemented, we're still 5 

operating under the same procedures, which means it's 6 

closed; you can only fish there under an EFP. 7 

   This would change that so that anyone 8 

could fish there under whatever protocols we set up to 9 

ensure that the fishing is safe. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS: 11 

Erling. 12 

   ERLING BERG:  Tom, now, the Cultivator 13 

area, I'm familiar with it.  Have the geographic 14 

boundaries been defined?  How big an area are we talking 15 

about?  I think it's the western side of the shoal. 16 

   UNIDENTIFIED SPEAKER:  Yeah.  The 17 

sampling protocol that's out there now that the three 18 

boats are using do you have defined areas of Cultivator 19 

Shoals currently?  They are defined? 20 

   TOM HOFF:  Yes.  The SPF application 21 

had a defined square that they were operating in.  I 22 

don't know the north-south extent, but I believe it went 23 

from the border of Closed Area 1 to I think the border 24 
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of Closed Area 2.  So it covered all that area, and then 1 

it had a almost equally sized north-south distribution. 2 

   ERLING BERG:  So then it would cover the 3 

northern edge of the bank, too, then if it goes to Area 4 

2.  Would that be correct? 5 

   TOM HOFF:  I think it does cover the 6 

northern edge of Georges Bank. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Thanks, Tom.  Erling, go ahead. 9 

   ERLING BERG:  As far as restriction, I 10 

think this should be open to anyone that wants to go 11 

there.  That to me would be the fair way.  Some people 12 

may decide not to go there.  I mean depending the time 13 

of the year, it can be a pretty nasty place.  But I think 14 

the fishermen should be allowed to make that choice 15 

themselves. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Other 17 

questions for Tom?  Lee. 18 

   LEE ANDERSON:  I concur, Erling, that as 19 

far as restrictions, these guys who know about PSP, they 20 

set up the protocol.  We can't -- I don't have enough 21 

information or skill to say we want to add to it. 22 

   I say we go by the protocol.  Let's do 23 

it safe, make sure that the Council has done due 24 
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diligence for safety, but then it's open to anybody who 1 

follows that protocol is the way I would add. 2 

   The regional office asked if we wanted 3 

to put any more restrictions on it, and these are some 4 

of the things that we could look at.  And I asked Tom 5 

to list these if anybody wants to talk in detail about 6 

any of these.  I'm happy to have that discussion.  7 

Technically, I guess we could. 8 

   We could make other restrictions.  I am 9 

in favor of not putting any other restrictions other than 10 

making sure that the PSP protocol is followed to the 11 

letter of the law. 12 

   And I just want to make sure that from 13 

the regional offices that we're doing our due diligence.  14 

We're asking and trying to get that out.  But I don't 15 

think the Council wants to do anything.  But as the 16 

chairman of the committee, I would welcome further 17 

discussion on any of these points. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

George. 20 

   GEORGE DARCY:  Yeah.  My understanding 21 

is these ideas came from Joel in just wanting to make 22 

sure we had a good record, that the Council had thought 23 

about these things.  It's not our suggestion that you 24 
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do them.  It's just to put them out there so that if you 1 

wanted to do something, you could tell us before we went 2 

further with this action.  I think our original intent 3 

was to keep this very simple and it would be available 4 

to anyone who is going to follow the procedures that we 5 

put in place. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

George, are all of these items, items that are currently 8 

within the protocol and also requirements of the 9 

existing experimental fishing permits? 10 

   GEORGE DARCY:  Yes, I think they are. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Tom, 12 

you're nodding your head.  Do you confirm that? 13 

   TOM HOFF:  Yes, they are.  And that's 14 

why I just pulled some of the ones out.  You'll see ABC.  15 

D is missing.  E, F, G.  H is missing. 16 

   So they are the issues that I thought the 17 

Council possibly might have something to say about them.  18 

They are the bigger issues in what's behind Tab 5.  So, 19 

yes, they are all in the ISSC testing protocol. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay, 21 

Tom.  Thank you for that clarification.  I know there 22 

are a number of people here attending from the industry, 23 

and so I think I'll take some public comment, and then 24 
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we'll come back to the Council and see if the Council 1 

wants to endorse the approval of this given the existing 2 

current restrictions on the permits or details that are 3 

part of the existing protocol or whether they want to 4 

make or consider any modifications. 5 

   But why don't we go ahead and hear if 6 

there are members here that would like to offer public 7 

comment.  We can take that at this time.  Yes.  Tom.  8 

There's a microphone up here in the corner.  Yes, sir.  9 

Thank you. 10 

   TOM ALSBACH:  Tom Alsbach for Sea Watch 11 

International, a processor of ocean quahog and surfclam 12 

shell stock, and we certainly support moving in the 13 

direction that's on the table. 14 

   I would just like to point out a couple 15 

of nit-picky lawyer points for the benefit of all of us.  16 

This isn't something that's directed towards the 17 

interest of Sea Watch, but I think a couple of points 18 

that we need to carefully consider as we reduce to 19 

writing the administrative action going forward. 20 

   And this first point is really probably 21 

for Joel, but bear in mind that this protocol that's been 22 

approved is expressly characterized as a protocol for 23 

harvesting from waters that are closed due to PSP, and 24 
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what we're about to do is make Cultivator Shoals not 1 

waters that are closed because of PSP.  We're going to 2 

open it up. 3 

   So we want to avoid a situation where 4 

some other nit-picky lawyer, not myself, down the road 5 

is up here saying wait a minute-- you know, this protocol 6 

doesn't apply because by it's own terms it only applies 7 

to waters which are closed to fishing because of PSP; 8 

you've opened the banks, this portions of banks; they're 9 

no longer closed because of PSP; so therefore, this 10 

protocol doesn't apply.  And so I think that when you 11 

draft this rule, you have to include language I would 12 

suggest that very carefully makes the point that we're 13 

acknowledging that Cultivator Shoals will now be open, 14 

but that as a condition of opening it, we are still going 15 

to require following this protocol, even though the 16 

protocol itself says it's only a protocol for waters that 17 

are closed. 18 

   So we're kind of in a catch 22.  But we 19 

need to address that so that it doesn't become an issue 20 

that someone could make down the road.  So that's Point 21 

No. 1.   22 

   Point No. 2 is simply responding to the 23 

question about how much of Georges Bank is open and how 24 
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much of the banks will this apply to. 1 

   I understand I think, and I guess I would 2 

just like to have clarified that as to that portion of 3 

the banks that will not be opened by this action -- and 4 

I don't know whether that's a half or a third or more 5 

than that, but it's a good portion of the banks; and 6 

there's a good amount of surfclam and quahog shell stock 7 

out there, and that portion will still be closed. 8 

   So it would be my understanding that as 9 

to that portion that's not open by the way of this 10 

rulemaking, for that portion that remains closed it 11 

still would be possible for someone to propose an 12 

experimental fishing permit for that area, and if they 13 

would qualify, they could then fish in that area that 14 

remains closed just as Sea Watch is doing right now. 15 

   But in the area that remains closed you 16 

would have to meet your criteria for an EFP, as we have 17 

in the past, but then we could fish there but subject 18 

-- and then this language, by the way, would apply 19 

literally because then we would be fishing in closed 20 

waters.  So I just wanted to be sure that it's clear 21 

we're not foreclosing the possibility of someone 22 

proposing an EFP to fish in the areas that are closed. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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George. 1 

   GEORGE DARCY:  Yeah.  We agree.  That 2 

is our understanding.  And there's the possibility that 3 

through additional EFP work that area could be expanded 4 

potentially. 5 

   TOM ALSBACH:  Right.  And that might be 6 

to the benefit of the regulators, the managers, and the 7 

industry, as it would provide a way for getting a better 8 

assessment of what is going on in the areas that remain 9 

closed.  All right.  Thank you, Mr. Chairman. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 11 

you, Tom.  And I think to your first point, we can easily 12 

clarify that the protocol would apply in those areas that 13 

are currently open to those EFPs by the Council and the 14 

Agency.  There was another public comment.  Yes.  Dave 15 

Wallace, you want to come up? There's a microphone over 16 

here by Red, if you would, please.  Thanks. 17 

   DAVE WALLACE:  First of all, I hope you 18 

all accept this and you need to understand that we're 19 

talking about two different situations. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Please feel free to have a seat.  Make yourself 22 

comfortable. 23 

   DAVE WALLACE:  Currently, NMFS cannot 24 
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grant a permit to fish on Georges Banks under the 1 

protocol because it takes an action in the clam fisheries 2 

management plan which this is all about.  But you can 3 

get a permit, an exempted fishing permit, to do science 4 

in a closed area on PSP.  The Food and Drug 5 

Administration and the Truex Group put in a proposal. 6 

   We defined approximately 130 square mile 7 

area which takes in all of Cultivator Shoals.  It runs 8 

all the way out to 69 degrees, which anything east of 9 

69 is closed.  We took it out to 69 degrees, which is 10 

out in Great South Channel, just to make it easy to 11 

enforce.  So we have a nice rectangular box with four 12 

clear corners, and all of the research that we are going 13 

to do is going to be done within that box.  Because if 14 

we hadn't clarified it, we would then be committed to 15 

do research on all of Georges Banks.  And most of it has 16 

boulders and cobble and things like that, which is 17 

inappropriate for our gear, and so we didn't really want 18 

to go out and start doing experimental fishing in an area 19 

where we knew we were just going to tear up our gear and 20 

catch nothing. 21 

   And so you need to understand that that's 22 

why the notch is cut into the closed area, for this 23 

specific purpose.  It is my understanding that once this 24 



  
 

 

 
 
 

 20

is approved by administrative amendment, then any area 1 

closed for PSP, which is sort of North of Cape Cod and 2 

east of 69 degrees but is cut off by Maine because Maine 3 

doesn't count, and that's sort of confusing; but you 4 

would then be able to fish in any area within that area 5 

as long as you -- the protocol is you do the SE protocol, 6 

which is a minimum of five negative samples; and then 7 

you have to have depending on the state that you land 8 

in anywhere from 7 to 11 samples taken by an independent 9 

third party and run through a certified biomass 10 

laboratory.  And so you would be able to fish anywhere 11 

in those closed areas under the protocol.  You have to 12 

advise the Coast Guard and NMFS enforcement before you 13 

even go to sea, and you're going to tell them the area 14 

you're going to fish in.  And that's how I understand 15 

how the protocol will work once it's part of the 16 

fisheries management plan. 17 

   TOM HOFF:  I think, if I understand what 18 

you're saying, that this would apply not only to the 19 

Georges Bank closed area, but to the in-shore temporary 20 

closure area that's been in since 2005.  And my 21 

understanding of what the motion was in the last council 22 

meeting was that it was just for the Georges Bank area, 23 

and we haven't written the rule.  So, if the Council 24 
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wanted, it could possibly apply it to any area that's 1 

closed for PSP. 2 

   But my understanding at first was that 3 

the original intention was just for that area of the 4 

Georges Bank PSP closure area, and that's why we had that 5 

box where the testing had occurred and not any area; 6 

although, the PSP protocol says areas closed for PSP, 7 

that it wouldn't necessarily be open for all of the areas 8 

that are currently closed. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dave. 10 

   DAVE WALLACE:  And that's what I wanted 11 

to clarify from my perspective.  You know, yes, we have 12 

in the FDA Truex Group, EFP application.  We specified 13 

an area smaller than Georges Banks as a research area 14 

for the exempted fishing permit.  We could have said the 15 

whole thing, but that would have then required us to do 16 

research in areas where there are no clams and only very 17 

rough bottom which would destroy our gear, and so we 18 

restricted the area that we were willing to do research 19 

in.  But in my mind and the intent of the FDA and the 20 

ISSC, this program was designed actually for a national 21 

situation where there is shellfish that is closed, like 22 

in Alaska, in federal waters, then people would want to 23 

harvest those, and then they would go to the ISSC's 24 
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protocol, and they would also have to get permission from 1 

the state of landing, and you'd have to get permission 2 

from the state processing. 3 

   So, right at the moment, we have the Sea 4 

Watcher run can land in Massachusetts, and those clams 5 

that it lands can be processed in Massachusetts.  6 

Massachusetts has not given the Truex Group permission 7 

to land the other two boats, the Pursuit and the Pride 8 

in Massachusetts. 9 

   The State of New Jersey has given us 10 

permission to land there.  The State of Delaware has 11 

given us permission to land there.  The State of 12 

Delaware has given Sea Watch permission to process those 13 

clams from those two vessels in their state.  And so the 14 

ISSC is made up of all the states, the producing states, 15 

plus consuming states, plus the National Marine Fishery 16 

Service, FDA, EPA.  And the Fish and Wildlife Service 17 

actually has a vote on the Board or Directors.  And so 18 

when this was envisioned, yes, clams on Georges Banks 19 

and shellfish on Georges Banks like mussels and other 20 

bivalves were contemplated, but it was really meant to 21 

be much more expansive than very limited in what could 22 

be done because the FDA has these problems all around 23 

the country, and it's created because Congress will not 24 
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give them funds to go out and test the waters and the 1 

shellfish nationally, and so this has passed the 2 

responsibility from the federal government to the 3 

industry. 4 

   And the great thing about it is that for 5 

the first time in a hundred years that the federal 6 

government has looked at this situation, which has been 7 

their policy for years. 8 

   If you have a biotoxin problem and you 9 

close the area, then you can never reopen it because you 10 

can't monitor it.  States have to monitor it.  They're 11 

required to.  But the federal government is not required 12 

to monitor it. 13 

   So, to get around that, now the protocol 14 

says that industry can do it as long as they do the 15 

monitoring for the federal government, and then the 16 

protocol is the list of the minimum requirements because 17 

states can impose different requirements.  The State of 18 

Massachusetts has imposed a whole group of additional 19 

requirements above the protocol for us to be able to land 20 

there.  So I hope I haven't confused the issue.  I hope 21 

I've clarified it. 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dave, 23 

you haven't.  I do have a follow-up question.  I thought 24 
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this was part of the history of the discussion.  The 1 

tests that were done or the samples that have been tested 2 

from the area where the EFPs are allowed to fish have 3 

been negative.  Is that correct?  They have not tested 4 

positive? 5 

   DAVE WALLACE:  Every sample that we have 6 

taken so far this year and actually in all of last year 7 

in the area within that 130 square mile box have been 8 

less than 44 micrograms per hundred grams of material, 9 

which is the number in the protocol.  And so we have not 10 

had a negative number. 11 

   All of the PSP mass bio ASE test that we 12 

have had ever have, all but one out of hundreds have been 13 

less than 40 micrograms per hundred grams, and we had 14 

one that was 42.  The cut-off number on that is 80 15 

micrograms per hundred grams. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 17 

you.  George. 18 

   GEORGE DARCY:  Well, I think I am 19 

confused.  I think what you just described is different 20 

from what Mr. Alsbach just described, and I think it's 21 

different from what we ever contemplated doing.  We were 22 

talking about providing authority to fish in that one 23 

relatively smaller area.  And a few years ago when we 24 
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had originally proposed doing a reopening it was for that 1 

small area, and the analysis that we had available was 2 

for that smaller area. 3 

   So, if we're talking about something 4 

much larger, that's new to me, and I'm not sure that we 5 

can do that in this time frame, if that's what you're 6 

looking for. 7 

   DAVE WALLACE:  Well, George, have you 8 

received an application from Intershell (phonetic) to 9 

fish on Stellwagen Bank for polynema under the protocol?  10 

I had heard that they had done that -- and I don't know 11 

that for a fact; I just heard that they had done that 12 

-- and if they had, then that fits into what I just 13 

described.  And I thought that they had, and so I thought 14 

that you had considered that idea. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Doug? 16 

   DOUG POTTS:  Yes, there is an 17 

experimental fishing permit for some sampling to be done 18 

on Stellwagen Bank to address the sampling issues on the 19 

inshore temporary PSP closure.  I don't know if they've 20 

made any trips, and I don't know what results they've 21 

had from any of those samples.  So, there's been no 22 

results as far as I know for that trip.  So that sort 23 

of covers what we discussed earlier of having any area 24 
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that would be open, and then sampling in other areas 1 

could be done under experimental fishing permits and 2 

possibly expanding in the future depending on those 3 

results over the future. 4 

   DAVE WALLACE:  And that's why I thought 5 

that you and I had -- George, you and I had the same basic 6 

understanding because it could be on some other area 7 

besides just 130 square miles on Georges Banks, in the 8 

long run because this was -- from my mind and I think 9 

for many others, was restrictive but expansive, was 10 

expansive in ideas.  But it's very, very restrictive 11 

under the protocol itself. 12 

   And so if the Council could just say that 13 

this is for Georges Banks, and then that would be part 14 

of this fisheries management plan.  But from the ISSC's 15 

point of view, I think -- I think they would agree -- 16 

that this could be used in any other area that is closed 17 

to marine biotoxins.  We're only talking about the clam 18 

fishery now. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

George.  And if I can ask as well while you're thinking 21 

about this:  if you can remind us of the administrative 22 

history on this.  The Agency had proposed to reopen the 23 

area subject to use of the protocol, but it was 24 
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undetermined that the plan itself required some sort of 1 

amendment action by the Council, if I'm not mistaken.  2 

But the original area that was proposed to be open was 3 

defined as essentially the Cultivator Area.  Is that 4 

correct? 5 

   GEORGE DARCY:  Yes, that's correct.  6 

And the concern, as I recall, we had gone out to proposed 7 

rule; we got some comments from some scientists who 8 

expressed concern that there was no approved protocol 9 

at that point.  That was just fairly recent. 10 

   There was concern that it was premature 11 

to do that; and, therefore, we didn't go forward with 12 

the final rule at that time.  Do you want to add anything 13 

to that? 14 

   DOUG POTTS:  No.  I think that was the 15 

case. 16 

   GEORGE DARCY:  So the analysis that we 17 

did was for that relatively smaller defined area.  18 

Throughout this process I thought that's what we were 19 

talking about.  So, frankly, what you're telling me now, 20 

what I think you're telling me, is a surprise, and I'm 21 

not sure that we can do that. 22 

   UNIDENTIFIED SPEAKER:  If I might, 23 

Doug. 24 



  
 

 

 
 
 

 28

   DOUG POTTS:  Yeah.  Sure. 1 

   UNIDENTIFIED SPEAKER:  I do think that 2 

the ISSE protocol is written generally so that I don't 3 

think the ISSC would need to change their protocol for 4 

other places to adopt it or use it in other 5 

circumstances, if that's what you were referring to.  6 

But whether the Council chooses to adopt it for this 7 

targeted area right now is more limited. 8 

   DAVE WALLACE:  Actually, I agree with 9 

that.  I think that's just what I said in another way.  10 

The protocol is not written about clams because if you 11 

read it, it talks about mussels and scallops and 12 

carnivorous snails, and all kinds of other critters 13 

which gives you some idea that it was not written just 14 

-- it's for bivalves; it's for mollusks, which are 15 

consumed raw or in this case -- PSP does not get broken 16 

down by heat treatment, and so you have to make sure that 17 

there are not toxins in the meat or there are very, very 18 

low levels. 19 

   And so it's a very -- the ISSC looks at 20 

it as an expansive thing.  We came to the -- the clam 21 

industry rose up the issue because of the clams on 22 

Georges Banks, and that's all that we are interested in. 23 

   The only reason I brought it up is 24 
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because Intershell once the National Marine Fisheries 1 

Service approves fishing in a closed area -- let's not 2 

talk about geography -- they're going to -- then 3 

Intershell is going to turn around and apply. 4 

   And I haven't talked to the guys who own 5 

it, so I don't know, but logic would say that they would 6 

then turn around and apply under the clam management plan 7 

as giving them the right to then not have to have an 8 

experimental fishing permit, but to be able to fish in 9 

a closed area under the protocol. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Well, 11 

again, all that's before us today is related to the clam 12 

FMP.  We're not going outside of that. 13 

   DAVE WALLACE:  Right.  And as I said, I 14 

would prefer that it would just pertain to Georges Banks 15 

because surely what I'm trying to do and what I think 16 

most of the people in the back of this room are trying 17 

to do is to get the protocol approved and part of the 18 

fisheries management plan so we don't have to go through 19 

the exempted fishing permit process to be able to fish 20 

on Georges Banks.  It's very, very simple. 21 

   But, you know, there are clams outside 22 

of the 130 square mile box.  But, if you're only talking 23 

about a 130 square mile box, so be it; but at some point 24 
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I guess somebody -- you know, a long time from now is 1 

going to come back and say:  Can we change the area? 2 

   And when the FDA and the Truex Group did 3 

it, we drew that box not to be limiting in the future.  4 

And so -- you know, I hope that I haven't just confused 5 

the issue with what I thought was the understanding. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

George. 8 

   GEORGE DARCY:  Just to try to clarify 9 

this, our intent was and we thought the Council's intent 10 

in asking for this, our intent was to provide an 11 

authority for anyone to fish within that box without an 12 

EFP and require anyone doing so to fish and land under 13 

the provisions of the approved protocol. 14 

   That's the missing piece, to require 15 

that anyone landing those clams follows this protocol.  16 

That's what we need to do, and that's what we were going 17 

to do. 18 

   Anyone who wants to fish for clams 19 

outside of that area could still do so under an EFP if 20 

they provided the analysis and so forth just like is done 21 

now.  But this action was restricted to that one box, 22 

and that was our understanding all along. 23 

   DAVE WALLACE:  Well, then I thought it 24 
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referred to all of Georges Banks.  But from my 1 

perspective, 90 percent of all of the clams that we're 2 

interested in are within the box.  And so it may be a 3 

problem for somebody 50 years from now, but I'm not going 4 

to be around to worry about it. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  And 6 

nor will I.  Thank you, Dave.  Other comments on this 7 

issue?  Pete, go ahead. 8 

   PETER HIMCHAK:  Yes.  So I have a 9 

question.  The action we took at our last meeting was 10 

so that the vessels would not have to get an EFP for that 11 

small area that's already been harvested from and the 12 

protocol has been developed.  That's why I was surprised 13 

that they need an EFP in 2012.  Is that because the rule 14 

has not been promulgated?  Okay.  So, once that rule is 15 

promulgated, you can fish in the smaller area, no EFP, 16 

follow the protocol.  And then if you want to branch out 17 

into other areas you get an EFP.  Okay. 18 

   GEORGE DARCY:  Correct. 19 

   PETER HIMCHAK:  Okay.  I think I got it. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Correct.  Yes.  Tom.  That's fine.  Go ahead and turn 22 

it on, please.  Just press the button. 23 

   TOM DAMERON:  Thank you.  Tom Dameron 24 



  
 

 

 
 
 

 32

with (inaudible) and I'm also here with Lamonica Fine 1 

Foods and Surf Side Products.  One question we have -- 2 

and you don't have to answer that right away because I 3 

have a few comments -- is if we're doing this by 4 

administrative action, why will it take until 2013 for 5 

us to get this open? 6 

   A couple comments.  One, it was our 7 

understanding that we were going to be opening up all 8 

of Georges Banks.  The protocol seems like it was 9 

designed for the safe harvest of clams in areas that had 10 

the potential for PSPs. 11 

   And as long as the protocol was followed, 12 

whether you were in a small box or the bigger box that 13 

if you fished under that protocol you could safely 14 

harvest clams.  It's my opinion that it might be just 15 

a little bit short sighted to only open this small area, 16 

and then if a company or a vessel wants to go look outside 17 

of that area, he has to go through the exempt fishing 18 

permit application. 19 

   It seems like with the five test on board 20 

and the mouse biopsy test being done at the laboratory 21 

and that pretty quickly the FDA getting all that data, 22 

that the FDA will be able to let the fishermen know that 23 

within Georges Banks that we have a hot area and that 24 
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they're to stay away from those areas. 1 

   And with all the boats using the vessel 2 

monitoring system, it seems to me that Georges Banks is 3 

a really big area, and that with these safeguards in 4 

place that we could easily open up Georges Banks, use 5 

the data to our benefit, use the vessel monitoring system 6 

to our benefit, and be able to do this with a one-shot 7 

deal instead of a few years down the road having somebody 8 

apply for an exempted fishing permit and go through this 9 

whole process again to try to open up another piece of 10 

the Banks. 11 

   As far as things that I would like the 12 

Council to consider when they go about writing the 13 

regulations to open this up, the preharvest sampling in 14 

an area that's nine square miles, three by three, with 15 

four tests doing on the outside and one test on the inside 16 

I would think that it would be in our interest to make 17 

sure that the vessel was doing sampling that was 18 

representative of the load that they were bringing in. 19 

   You could easily do four tests on the 20 

outside and a tow in the middle and end up taking all 21 

your clams in a little spot that's 40 feet deeper or 40 22 

feet shallower, and it doesn't really represent any of 23 

the test tows that you've done.  I think that would be 24 
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beneficial and very easy to write into the regulations. 1 

   I also think that we should at least 2 

consider having on board observers.  It's my fear that 3 

the bigger your fleet gets you have a lot of individuals 4 

that they're moral compass is due north, but others may 5 

not be, and it's my fear that you could get hot tows and 6 

a crew just move away from that area and not report it, 7 

just pretend like it never happened and go fish somewhere 8 

else. 9 

   An observer would be able to guard 10 

against that.  Abraxus also has another piece of 11 

equipment.  Right now when we do our samples, the 12 

sample's done and the information that's fed into the 13 

computer by hand and then the results come out.  There 14 

is a piece of equipment that the sample is put in, and 15 

it's one machine, and the results cannot be altered, and 16 

they can't be deleted.  That would be an additional 17 

safeguard or a safeguard as opposed to an on board 18 

observer.  We're in the process of applying for the 19 

exempted fishing permit, and it's not an easy process. 20 

   One of the things that we found that the 21 

Council should be aware of is right now there's only one 22 

laboratory on the East Coast that does these tests, and 23 

they're up in Maine.  And I don't know if there's plans 24 
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for the FDA to approve other labs or not. 1 

   Another issue we're having is having the 2 

clams leave the state of landing to get them to the 3 

processor.  The control authority in that state wants 4 

to hold them there until the results are in.  And we 5 

think we may be able to get around that, but it's 6 

definitely an issue and a worry for us that the clams 7 

might have to sit somewhere for 14 hours or so while we're 8 

waiting for results.  Thank you. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Tom, 10 

is that machine commercially available that you were 11 

describing that automatically feeds results or uploads 12 

results, and do you know what the cost of that is? 13 

   TOM DAMERON:  I think it's 10,000. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  15 

Thank you.  George, can you respond to the question 16 

about the timeline? 17 

   GEORGE DARCY:  Yes.  Because this is a 18 

rule making process, we're bound by the Administrative 19 

Procedure Act, and NEPA, the National Environmental 20 

Policy Act, and all the other laws that apply just as 21 

if the Council were doing this action. 22 

   So we'll have to do proposed and final 23 

rule making I expect.  We have to do an environmental 24 
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assessment, which is what I was referring to in that we 1 

had partially started that process when we thought we 2 

were going to reopen the box earlier.  So we have a head 3 

start on that, which is partly why we think we can do 4 

it in this time frame. 5 

   We have to write a rule.  We have to 6 

provide for public comment.  And by the time all this 7 

happens, and we're already into the middle of April.  So 8 

it's a many month process.  If the Council were going 9 

to continue down this path, it would probably be add a 10 

year at least to it. 11 

   And, in fact, to address some of these 12 

broader issues -- expanding the area, looking at the 13 

environmental consequences of that, the potential 14 

habitat issues involved with that, getting into 15 

observers and specifying additional protocols for 16 

sampling, that's beyond the scope of what we can do.  17 

That would almost surely kick it back to the Council to 18 

have to develop that through a different process.  We 19 

were trying to hook onto a very narrow provision that 20 

our attorney, Joel MacDonald, found that gave us the 21 

authority to essentially do a very limited action fairly 22 

quickly, and that's what we thought the Council wanted 23 

us to do, and that's what we were intending to do. 24 
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   So these other issues are either going 1 

to have to be taken up in a different way, or I think 2 

the Council's going to have to take this back. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 4 

you, Tom.  Other comments?  Okay.  Sam.  Come on up. 5 

   SAM MARTIN:  Sam Martin, Atlantic Cape 6 

Fisheries.  I agree with everything that's been said 7 

here.  I guess I never looked at how big the area was 8 

that we're actually going to carve out. 9 

   I would be concerned that it might be too 10 

small, but yet we don't want to have it broad based so 11 

that this protocol applies to any particular area 12 

either. 13 

   But when we do this, I think we should 14 

just look at the area, the size of it, the possible amount 15 

of vessels that are going to be in there because we don't 16 

want to have such a limited space  over a period of time 17 

that we don't have the flexibility to expand so that we, 18 

who knows, overharvest that small area.  We don't know 19 

what's actually in that area.  I just don't want to hem 20 

ourselves in too much, but yet we can't be so broad that 21 

we have to -- you know, worry about someone using the 22 

protocol and going to fish somewhere else where there's 23 

a PSP zone arbitrarily.  I don't think we want to do that 24 
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either. 1 

   So we are supporting anything that's not 2 

going to hold up the process but yet will give us 3 

flexibility in the future should this work.  Because 4 

this in itself is somewhat of an experiment, too. 5 

   Even though we're not going to have an 6 

experimental permit, we're trying something here based 7 

on a protocol, and we're going to hope it works because 8 

we're going to be following something for public health. 9 

   But we don't want to be hemmed into 10 

flexibility if something's not flexible as well, but yet 11 

not so broad based that we're hurting ourselves in not 12 

knowing.  So we support anything that's not going to 13 

hold it up, but yet we can go fishing. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 15 

you, Sam.  Other comments?  Okay.  We're back to the 16 

Council.  So I think one of the first issues we ought 17 

to resolve is the spacial description of the area where 18 

the protocol could be applied, and then we can move on 19 

through the other questions generally to see if there 20 

are any other proposed modifications or issues the 21 

Council wants to see addressed.  It's my understanding 22 

from what we've been told by the regional office that 23 

it would be difficult to move beyond the area that's been 24 
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proposed as far as taking action administratively here.  1 

I mean I think that's been somewhat delineated.  Tom, 2 

can you describe the amount of area that's involved here?  3 

It sounded like the majority of the resource on Georges 4 

is concentrated within that area. 5 

   TOM HOFF:  Yes, it is.  And I wish I had 6 

a map here with me.  We've heard 130 square miles.  I 7 

remember when the regional office was doing that.  Dave 8 

Stevenson was generating a lot of maps and looking at 9 

fishing gear impacts. 10 

   It's a good amount of Georges.  It is 11 

Cultivator Shoals a vast majority of it.  I think 12 

there's part of it that's in closed Area 1 that would 13 

not be included, if I'm thinking right.  It would be 14 

closed Area 1. 15 

   But from the assessment standpoint, we 16 

do the assessments on Georges Banks.  That's the 17 

geographic range.  And, as you well know, nearly half 18 

of both the surfclam and ocean quahog resources are up 19 

there, but the vast majority occurs in the high energy 20 

sandy environment of Cultivator Shoals.  And I think it 21 

was Dave pointed out there's a lot of Georges Bank that 22 

is cobble, that is gravel, and the industry doesn't want 23 

to fish there, rocks, large rocks.  As Jim Weinberg 24 
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would quickly recommend, the Georges Bank area is always 1 

sampled last because of the Delaware II when they do the 2 

surveys because you always bust up dredges up there if 3 

you're fishing in bad places, so. 4 

   Jim, I mean, am I characterizing you've 5 

not been involved in the assessments lately, but 6 

certainly Cultivator Shoals has the majority of the 7 

resources, a vast majority of that resource on Georges 8 

Bank?  Correct? 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Jim. 10 

   JAMES WEINBERG:  Yeah, I think so.  11 

It's been a long time, but I think you're right. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  13 

Thank you, Tom.  Go ahead. 14 

   TOM HOFF:  If I could, one other point 15 

that you may want to consider is the catch per units of 16 

effort on the resources that are currently occurring are 17 

tremendous.  We're talking in the hundreds of bushels 18 

an hour as opposed to what we're seeing in New Jersey, 19 

the 40 bushels per hour range. 20 

   And you'll see that next month or in June 21 

when we do the quota setting.  So they're fishing on 22 

large amounts of the resource right now, and that's what 23 

would be open.  And as George pointed out, that area that 24 
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has been delineated has been looked at for fishing gear 1 

impacts, high energy sand.  And the Council's found that 2 

clam dredge impacts to high energy sand those impacts 3 

are temporary and minimal, so. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 5 

you for that additional comment, Tom.  What's the 6 

pleasure of the Council then on this specific issue?  7 

Does the Council want to move forward with opening the 8 

area that's been previously described as the Cultivator 9 

Area to harvesting using the PSP protocol?  Can we have 10 

a motion to that effect? 11 

   UNIDENTIFIED SPEAKER:  Do we need a 12 

motion, or is that just -- 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 14 

think we should since we're documenting a request of the 15 

Agency.  Howard. 16 

   HOWARD KING:  I so move that the Council 17 

recommend the reopening of the area known as Cultivator 18 

Shoals under discussion today. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 20 

you.  And second to the motion by Erling Berg.  Any 21 

further discussion on the motion?  Is Council ready for 22 

the question?     23 

 (Motion as voted.) 24 
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 {Move to reopen Cultivator Shoals} 1 

   COUNCIL CHAIR RICK ROBINS:  All those in 2 

favor please signify by saying aye. 3 

 (Response.) 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Opposed like sign.   6 

 (No response.) 7 

   COUNCIL CHAIR RICK ROBINS:  Abstention 8 

like sign.   9 

 (Response.) 10 

   COUNCIL CHAIR RICK ROBINS:  One 11 

abstention.  The motion carries with one abstention.  12 

Thank you.  Are there any other elements of the proposed 13 

protocol that the Council would like to investigate in 14 

more detail?  There was a list of items up there for 15 

discussion.  Are there any additional items?  Laurie. 16 

   LAURIE NOLAN:  Thank you, Mr. Chairman.  17 

No.  I mean, when I looked through this, it seemed that 18 

they turned over every rock and looked in every crack.  19 

When you heard some of the concerns that the second man 20 

spoke to -- I can't remember his name, sorry -- I feel 21 

like the preharvesting category covered so many of those 22 

concerns, that in fact -- I mean I certainly can't think 23 

of anything. 24 
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   And to hear him express those concerns 1 

but then when you look through that area those concerns 2 

are covered in the preharvesting section.  It seems more 3 

than adequate and thorough. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 5 

you.  And I would just add, as Sam Martin pointed out, 6 

this is still somewhat of an experiment.  I mean it's 7 

a relatively new process, so as it goes forward, I'm sure 8 

it will be a learning experience, and it may come to pass 9 

that different elements of it need to be re-evaluated 10 

in the future.  But it certainly seems to be a robust 11 

protocol that's been developed for application in the 12 

fishery.  So it seems like a reasonable starting point.  13 

Are there any other elements of the program that the 14 

Council wants to explore?  Okay.  Seeing none, we'll 15 

make the request of the Agency.  George, do you need any 16 

additional information from the Council to clarify 17 

either the intent or details of the program? 18 

   GEORGE DARCY:  No, I don't think so.  19 

But certainly, we'd be back in touch with staff as we 20 

go through this, and the Council will get to see what 21 

we're going to propose.  So if there are any other things 22 

that come up, we'll address it as they come. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 24 
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you.  Do you have a sense of when the draft would be 1 

available in the rule making process? 2 

   Tuesday? 3 

   GEORGE:  No.  We don't know yet.  We're 4 

just starting to work on that. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 6 

understand.  And look forward to that.  I appreciate 7 

the comments that we've had from the industry today.  8 

I'm ready to move on to the next item.  Dave, did you 9 

have a follow-up comment? 10 

   DAVE WALLACE:  Just a question for the 11 

Agency.  We have received, I don't know, four or five 12 

experimental fishing permits for Georges Banks over the 13 

pilot project of the PSP Program, and we always make 14 

application in August because it takes so long to get 15 

the permit.  We make application in August and usually 16 

get it by mid-December.  My question is:  Should we make 17 

application again in this August in case the process has 18 

not been completed by January 1st? 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

George. 21 

   GEORGE DARCY:  Well, that's a good 22 

point.  I think you should stay closely in touch to see 23 

how this is going because if it comes down to a situation 24 
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where we can't get it in place at the first of the year 1 

and it's going to be March or April and you want to 2 

conduct the study, you'd have to have the EFP. 3 

   So I suggest you stay in touch with staff 4 

to see how the rule making is progressing.  We can help 5 

you answer that question a little bit later. 6 

   DAVE WALLACE:  Thank you. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 8 

you, Dave.  Tom. 9 

   TOM HOFF:  Thank you, Mr. Chairman.  If 10 

I may, I had one more slide that I could quickly show.  11 

It does not require action for the Council but simply 12 

an update on where we are with data and the collection, 13 

the data for excessive shares. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Go 15 

ahead. 16 

   TOM HOFF:  And that process we talked 17 

about in February.  It's going to be FMAT driven.  It's 18 

going to be a subset of the FMAT with your vice chairman 19 

on that committee.  I'm assuming Jose or probably 20 

Jessica, who will be taking over for me, will be the FMAT 21 

chair. 22 

   Having discussions with Doug and people 23 

in the regional office, we're envisioning and of course 24 
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staff we're envisioning a couple of meetings of that FMAT 1 

subgroup.  So there's going to be some give and take 2 

until the data are clearly identified and what needs to 3 

be collected. 4 

   The regional office will do this again 5 

through an administrative rule making.  There's the 6 

Paperwork Reduction Act and proposed and final rule 7 

making.  And this is my best estimate.  I would say that 8 

it's likely to have that data collection information in 9 

place probably by about 2014, not next year.  So that's 10 

all I wanted to update the Council on.  And thank you. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 12 

you, Tom.  Are there any questions for Tom of that 13 

process?  Okay.  Thank you very much.  And thanks again 14 

for the -- 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  The 16 

next item is tilefish specifications.  And I'll turn to 17 

Jose. 18 

 _____________________________________ 19 

 FINALIZE TILEFISH MANAGEMENT MEASURES 20 

 FOR 2013-2015 21 

   JOSE MONTANEZ:  Okay.  The information 22 

that we're going to be using at the meeting is under Tab 23 

No. 6.  Basically, there you're going to have a summary 24 
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of the recommendations. 1 

   Then you're going to find a memo from 2 

staff to Chris Moore.  There is also the Golden Tilefish 3 

Advisory Panel informational document and the tilefish 4 

fishery performance report.  And finally, we have the 5 

memo from Dr. Boreman regarding the SSC recommendation 6 

for the tilefish ABC. 7 

   So a little bit of background 8 

information.  Late last year NERO requested that the 9 

Council develop specifications to comply with the new 10 

ACL AM requirements.  The Tilefish Advisory Panel met 11 

in February of 2012 to develop the fishery performance 12 

report. 13 

   The SSC met in March, and they made a 14 

recommendation for ABC, and the Tilefish Monitoring 15 

Committee also met in March, and they made 16 

recommendations regarding the annual catch targets and 17 

other management measures. 18 

   A little bit of background information 19 

regarding the amendment.  The FMP was implemented on 20 

November 1st of 2001.  This document established a stock 21 

rebuilding strategy and a TAL of the primary control on 22 

fishing mortality.  The FMP prevented a constant 23 

harvest strategy to rebuild the stock and the quota was 24 
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set at 905 metric tons, which is close to 1.995 million 1 

pounds. 2 

   This constant harvest strategy was 3 

expected to eliminate overfishing and rebuild the stock 4 

in a 10 year timeframe.  Amendment 1, which is the last 5 

document that we produced, was implemented on November 6 

1 of 2009, and this document implemented an IFQ system 7 

and continued the rebuilding strategy that was 8 

implemented in the original FMP. 9 

   Now, the current status for this stock 10 

is based on the ASPIC production model, and this has been 11 

the model that has been used for the last three stock 12 

assessments.  The model is calibrated to a catch per 13 

unit effort series.  If there are no fish or independent 14 

sources of information on population trends. 15 

   The last assessment was conducted in 16 

2009.  Here are some of the results from that 17 

assessment:  PMSY of 11,400 metric tons, FMSY of .16, 18 

MSY of 1,868 metric tons; the 2008 biomass according to 19 

that assessment was 4 percent above the MSY; and the F 20 

was 35 percent of FMSY. 21 

   So, according that information, the 22 

golden tilefish stock is not rebuilt -- excuse me.  It's 23 

not overfished, and overfishing is not occurring.  Now, 24 
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there were some model uncertainties due to the lack of 1 

fit of the model to the VTR catch per unit effort index 2 

at the end of the time series. 3 

   There were also model instability issues 4 

regarding the projections that came out of that model.   5 

Because of this the working group agreed to accept the 6 

estimates of current fishing mortality, biomass and 7 

associated reference points, but they did not declare 8 

the stock rebuilt.  So this stock is still under 9 

rebuilding plan. 10 

   The stock assessment, the working group 11 

also examined the results of paying from another model, 12 

which is for projecting age-size model that is called 13 

scale.  The scale model incorporates population growth 14 

and length information into the model framework; 15 

however, the overall lack of data and issues with 16 

independence of the data sources is a source of concern 17 

for the scale model.  The scale model was rejected by 18 

the working group. 19 

   This figure here this came from the last 20 

stock assessment.  You can see that -- you see FMSY and 21 

BMSY.  The stock is not overfished; overfishing is not 22 

occurring.  So the information that we have available, 23 

we have the SARC 48 information that came out in 2009.  24 
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The next benchmark stock assessment will be in December 1 

of 2013.  So the Council requested that the Center 2 

provide additional information on the fishery that will 3 

be useful for ABC deliberations.  The SSC used SARC 48 4 

information plus this new additional information when 5 

they made their deliberations regarding the ABC 6 

recommendation. 7 

   Basically, what the Center provided was 8 

an update on commercial landings, 9 

catch-per-unit-effort trends and size distribution of 10 

commercial landings. 11 

   This graph here, this information, was 12 

updated by the Northeast Fishery Science Center, and 13 

basically what you can see here is that the 14 

catch-per-unit effort has increased since the last stock 15 

assessment.  That's the last three blue dots here in 16 

this time series. 17 

   And there appears to be an increase in 18 

catch-per-unit effort due to one, potentially two, but 19 

most likely one year class, a strong year class, that 20 

has come in. 21 

   Now, the Advisory Panel indicator in the 22 

fishery performance report that they have also seen an 23 

increase in the catch-per-unit effort.  In the last 24 
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three years, the length of a fishing trip is between four 1 

and five days, and this is substantially lower than 2 

several years ago when it was five to seven days, and 3 

this reflects a higher catch rate.  This is another 4 

piece of information that was updated by the Center.  5 

This bubble graph shows the market category and size 6 

distribution of fish landed. 7 

   Now, when the 2005 stock assessment was 8 

done, the amount of large fish that were landed had 9 

decreased substantially since the early 1980s;  10 

however, more recently the proportion of large fish that 11 

are coming into the market has increased, and this is 12 

due mostly to the last strong year class that has grown.  13 

That was the 1999 year class. 14 

   Furthermore, since the last 2009 stock 15 

assessment, there is evidence of another strong year 16 

class, probably 2005 or 2006, and this year class is 17 

tracking through the landing size distribution and is 18 

also helping the increase in the catch-per-unit effort. 19 

   And another thing that you can get from 20 

this graph is that you can see that there is a broader 21 

size distribution of the fish being landed now versus 22 

a few years back. 23 

   The Advisory Panel also indicated this 24 
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in the fishery performance report.  They said that they 1 

have seen a broader size distribution or better market 2 

meets of fish being caught.  Regarding recreational 3 

landings, there was a small recreational fishery that 4 

briefly occurred in the mid-1970s, and about less than 5 

100,000 pounds were landed per year.  More recently from 6 

'82 to 2008, the landings are extremely low, ranging from 7 

zero for most years to 15,000 pounds in 2007.  This is 8 

according to MRFS data. 9 

   Now, VTR data indicates that from the 10 

1996 through the 2010 period, an average of 700 fish were 11 

caught per year by party charter vessels.  So it is a 12 

very small fishery. 13 

   This figure here shows the relationship 14 

between the catch components in the tilefish fishery.  15 

You can see where scientific management uncertainty come 16 

into play.  The SSC considers scientific uncertainty 17 

when developing the ABC recommendation. 18 

   And also as indicated in this graph, you 19 

can see that recreational catch can be addressed under 20 

scientific uncertainty or management uncertainty. 21 

   JOHN BOREMAN:  Okay.  I guess I got the 22 

handoff here.  I'll go through the SSC deliberations and 23 

our conclusions and recommendations concerning the ABC. 24 
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   First, is that we considered the 1 

assessment a Level 4 assessment even though the 2 

assessment was accepted by the CIE at the SARC.  They 3 

said the assessment's fine, but don't trust the numbers 4 

that come out of it, which was pretty strange to hear.  5 

But that was relayed to us by Paul Nitschke.  So they 6 

did not accept the reference points from either the 7 

ASPIC, which is the production model, or the statistical 8 

catch-at-age model. 9 

   Because of the divergent patterns -- 10 

well, this is the SSC -- both models give different 11 

results.  The statistical catch-at-age suggests maybe 12 

the stock is not rebuilt.  It could be overfished, and 13 

overfishing could be occurring.  But, again, that model 14 

was not accepted by the SARC. 15 

   And I'll get into it a little bit later 16 

in terms of why these two models differ.  So we 17 

considered it a Level 4 assessment, meaning that we need 18 

to basically rely on catch numbers to determine an ABC. 19 

   Again, because the assessment is Level 20 

4, we chose not to come up with our own version of an 21 

overfishing limit.  We just decided that we could not 22 

calculate one.  The accepted biological catch we 23 

recommend that we continue, the Council continue, with 24 
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a constant landings policy.  This is what Jose referred 1 

to, the 905 metric tons. 2 

   Basically, we recommend an ABC of 913 3 

metric tons, and that's based on the maximum discard of 4 

8 metric tons.  That was part of the Advisory Panel 5 

recommendations that we had in front of us.  So the 8 6 

metric tons was added to the historic landings 7 

threshold, 905, to give 913.  And, again, we note, as 8 

Jose said, we chose to incorporate the recreational 9 

catch as part of the scientific uncertainty and not 10 

include that in the calculation. 11 

   In other words, the 905 tons appeared to 12 

be a landings level which is working, so we recommended 13 

continuing that landings level; but the ABC represents 14 

total catch, so we factored in what we thought was the 15 

maximum discard information, and that was 8 metric tons.  16 

So we just added that to the historic landings threshold 17 

to come up with the 913 metric tons. 18 

   Basically, again, the SSC made the 19 

strong recommendation that the Monitoring Committee 20 

establish the total annual landings not to exceed 905 21 

metric tons based on the established rebuilding schedule 22 

and historic performance of the stock in the fishery at 23 

this level of landings. 24 
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   In other words, it seems to be working, 1 

so we don't need to change.  The ABC recommendation that 2 

we came up with is for two years in the expectation that 3 

a benchmark assessment is going to be performed in 2013. 4 

   We originally made a one-year 5 

recommendation, but later on in our meeting -- and I'll 6 

talk about that tomorrow -- we talked about establishing 7 

criteria for setting multiple year ABCs.  So after we 8 

had our discussion on the general criteria that we could 9 

be using, we went back and revisited the tilefish and 10 

decided that we could --our recommendation should be for 11 

two years. 12 

   However, we are going to revisit our 13 

recommendation next year anyway.  We're not just going 14 

to ignore it and wait for the benchmark.  And what we 15 

will be doing is paying particular attention to the WAVE 16 

frequency distribution in the commercial catch, that 17 

bubble diagram that Jose showed. 18 

   As Jose said, there are signs of a year 19 

class coming in, a relatively strong year class, 2005 20 

or 2006, or it could be 2005 and 2006.  Anyway, we want 21 

to see how that continues to track through the system 22 

-- if it continues to build biomass in the older age 23 

groups. 24 
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   We'll also be looking for any 1 

significant changes in the spacial or temporal 2 

distribution of fishing effort, and we'll be looking at 3 

the 2013 report of the industry advisory panel to give 4 

us indications if that's happened.  And also we're 5 

looking for any significant changes in the discard 6 

pattern or amount. 7 

   Again, we are using the 8 metric tons 8 

discard, and if discards go way above that, we may want 9 

to change our recommendation for ABC next year.  So, 10 

looking at these factors next year, we may decide to 11 

change the ABC recommendation or keep it the same until 12 

2014.  In terms of sources of uncertainty, again, our 13 

ABC recommendation relies on the commercial CPUE time 14 

series, which is frustrating for us. 15 

   There's lack of a fishery independent 16 

index of abundance, lack of fishery independent indices 17 

of stock characteristics including age, sex ratios, 18 

spacial distribution, habitat associations, lack of 19 

understanding of the recruitment pattern. 20 

   Is this a stock that relies on dominant 21 

year classes every five to ten years to repopulate and 22 

replenish, or is there a different recruitment pattern 23 

going on out there?  Uncertainty over the fraction of 24 
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the stock that's vulnerable to exploitation.  That's 1 

not really clearly understood. 2 

   And these sources we had Paul Nitschke, 3 

who is the lead Center scientist, attend our meeting and 4 

present the updated numbers in landings and CPUE and 5 

length distributions, and Paul sat there while we also 6 

went through the sources of uncertainty, and he didn't 7 

object to them; let's put it that way.  He did agree with 8 

the list that we're coming up with. 9 

   There's also because tilefish may be 10 

associated with structure, have very little movement.  11 

There's a potential for localized depletion.  That's 12 

something that we really can't address right now as an 13 

SSC, but if we had more data on movement of these fishes, 14 

we could maybe make some recommendations in the future 15 

along those lines. 16 

   And again, the divergence of the 17 

production model and the forward-projecting, 18 

statistical, catch-at-length models, they diverge 19 

because they make different assumptions over the 20 

population dynamic processes. 21 

   The production model really didn't 22 

handle the recruitment pattern very well.  That was 23 

observed in the stock.  These 1999 and the 2005-2006 it 24 
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had a hard time reconciling that with the landings data 1 

and other aspects of the model.  It caused some 2 

instability that Jose referred to. 3 

   And the scale model, as you can see, it's 4 

catch at length, so, therefore, it's a lot more data 5 

hungry than the production model.  You need a lot more 6 

information.  And I think one of the main reasons why 7 

the SARC panel rejected that model in 2009 was because 8 

there wasn't enough data at that time to populate it to 9 

get some good solid answers.  According to Paul 10 

Nitschke, in the next round they'll have more data, and 11 

it may come out with a better result than last time.   12 

   Additional sources of uncertainty is the 13 

uncertainty of the selectivity pattern in the fishery 14 

and uncertainty due to lack of information on the 15 

discards and recreational harvest.  I'm not saying 16 

there's a total lack of information, but the information 17 

is there; really we could use a lot more information on 18 

recreational harvest and discards at this time.  So I 19 

think back to you. 20 

   JOSE MONTANEZ:  So now we have discussed 21 

scientific uncertainty, and we have the SSC recommended 22 

ABC.  Next, the Monitoring Committee discussed 23 

management uncertainty and the different catch 24 
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components behind that dashed line on this graph. 1 

   In this flow chart, you see that the ACL 2 

is equal to an ABC, and the management uncertainty is 3 

addressed under another term that is called the ACT.  4 

Here's a summary of the management measures that we have 5 

had in place since the FMP was implemented.  And 6 

basically you see that the TAL has been constant at 1.995 7 

million pounds. 8 

   For the most part, landing has been at 9 

or below the TAL, except in 2003 and 2004 where landings 10 

were substantially higher.  And this is due to a lawsuit 11 

that was happening at that time, and the fishery was open 12 

to individuals that were not part of the limited access 13 

system, so a lot more landings were realized.  But in 14 

the last few years, you can see that the landings have 15 

been pretty much in line with the TAL.  Also, in 2010 16 

we implemented Amendment 1.  The Council implemented 17 

Amendment 1, and IFQ system came in place in addition, 18 

and eight fish per angler per trip was implemented.  And 19 

then we have an incidental trip limit that was changed 20 

from 300 pounds to 500 pounds in 2012 that was under the 21 

Omnibus Amendment. 22 

   The Monitoring Committee believed that 23 

commercial landings performance are aligned with the 24 
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expectations that have been laid out in the FMP, and the 1 

Committee recommends that an adjustment to address this 2 

aspect of the management uncertainty is not necessary.  3 

And these are the different points, things that they look 4 

at. 5 

   As I indicated before, an IFQ system came 6 

in place recently.  In addition, the landings for 7 

tilefish are well monitored.  They're well scrutinized.  8 

We use dealer VTI, and we also use interactive buoys 9 

response.  ITQ vessels are landing the entirety of their 10 

quota. 11 

   And if by any chance they were to land 12 

a little bit more, that will be deducted on the following 13 

year's allocation.  The trip limit.  We have a trip 14 

limit in the incidental fishery.  The Regional 15 

Administrator also has the authority to close the 16 

fishery or to adjust a trip limit the following year if 17 

needed, if by any chance that category were to land more 18 

than their allocation.  So the Monitoring Committee 19 

recommended an ACT equal to an ACL for the next two years.  20 

All catch components and other management measures 21 

recommended by the Monitoring Committee were also for 22 

the next two fishing years. 23 

   [Pause.] 24 
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   The Monitoring Committee then they 1 

discussed discards.  Now, discards in the directed 2 

trips, they're very small; they're close to nil; they're 3 

less than zero, 0.01 percent according to VTR data for 4 

the 2001 through 2010 period combined. 5 

   In addition, SARC 48 indicated that the 6 

longline fishery and the trawl fishery are minor 7 

components of the total catch.  In addition, we looked 8 

at the standardized bycatch reporting methodology for 9 

the last three year report that came out in 2011, and 10 

this is the report that indicates that 17,000 pounds of 11 

the tilefish group were landed under SBRN 2009; 7,000 12 

under SBRN 2010; and 16,000 under SBRN 2011. 13 

   Now, these were pounds landed of the 14 

tilefish species group, which includes blueline, 15 

golden, and unknown tilefish; however, when you look at 16 

the raw data, the bulk of the landings are tilefish.  So 17 

the Monitoring Committee used this information to adjust 18 

the ACT down by 8 million -- 8 metric tons -- excuse me 19 

-- to come up with a TAL.  So the Monitoring Committee 20 

recommended a TAL of 905 metric tons or 1.995 million 21 

pounds, and this follows the recommendation made by the 22 

SSC.  The Monitoring Committee also looked at the other 23 

recommendations, and they looked at the recreational bag 24 
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limit. 1 

   As I indicated before, an eight fish per 2 

angler, per person per trip was implemented in 2009.  3 

This limit was set up at the upper range of the mean 4 

effort observed during the 1996 through 2005 period. 5 

   More recently VTR data indicates that 6 

the mean effort for 2006 to 2010 has ranged between 1.2 7 

and two fish per angler.  The Monitoring Committee does 8 

not recommend any changes to the recreational bag limit. 9 

   In addition, we have a 500 pound 10 

incidental trip limit right now.  As I indicated before, 11 

the Regional Administrator has the authority to change 12 

that trip limit the following year if the TAL for the 13 

incidental fishery were to be over harvest. 14 

   And also the Regional Administrator has 15 

the authority to do an in-season closure under the 16 

Omnibus Amendment.  The Monitoring Committee 17 

recommended no changes to the incidental trip limit.  18 

Lastly, the Monitoring Committee looked at the research 19 

set-aside, and the Monitoring Committee recommended 20 

that no TAL be made available to research set-aside until 21 

the next benchmark stock assessment for tilefish is 22 

completed or the Council has completed the review of the 23 

research set-side program. 24 
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   So these last three things, recreational 1 

bag limit, incidental trip limit, and research 2 

set-aside, the Monitoring Committee recommended no 3 

changes, just leaving the status quo. 4 

   And right here the last slide that I have 5 

there is a summary where I indicate -- it's a summary 6 

of the SSC and Monitoring Committee recommendations.  7 

So basically that says that ABC is set equal to ACL equal 8 

to ACT at 2.013 million pounds or 913 metric tons.  Then 9 

the ACT is decreased by 8 metric tons to derive the TAL.  10 

So the final TAL will be 1.995 million pounds or 905 11 

metric tons. 12 

   Now, if we use the regulations under the 13 

FMP amendment, that TAL will be allocated -- the 5 14 

percent will go to the incidental fishery, so the 15 

incidental TAL will be 99,750 pounds, and 95 percent will 16 

go to the IFQ permit holders, and that will be about 1.895 17 

million pounds.  And that concludes my presentation, 18 

Mr. Chairman. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 20 

you, Jose, and thank you, Dr. Boreman for both of those 21 

presentations.  Jose, in terms of what needs to be 22 

specified today, we have ABC, ACL, ACT, TAL, and if we 23 

want to carry over the status quo recreational limit, 24 



  
 

 

 
 
 

 64

incidental limit and RSA, would those simply remain in 1 

place; or do we also need to take an affirmative action 2 

on those three items? 3 

   JOSE MONTANEZ:  I think that what we 4 

need is, what you said before, there are three items that 5 

will be stayed status quo.  I don't think that we have 6 

to take an action on those. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  8 

Questions for Jose or Dr. Boreman?  Chris Zeman. 9 

   CHRISTOPHER ZEMAN:  I had a question 10 

about the discard ratio.  It seems like that was 11 

absolutely based on just VTR reports.  How reliable do 12 

you feel that that is? 13 

   JOSE MONTANEZ:  Well, that data that was 14 

extrapolated, so they did extrapolate those values.  I 15 

believe that they're reliable.  I'm not sure if they're 16 

completely capturing all the discards that are out 17 

there; however, as I indicated before, that's for the 18 

entire tilefish species group, so I think that they 19 

probably capture the discards of golden tilefish well. 20 

   CHRISTOPHER ZEMAN:  You're basically 21 

saying this fishery they're a 1 percent discard fishery; 22 

and you're saying the VTRs justify that.  From my 23 

experience with VTRs is that I know that 95 percent of 24 
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all commercial fishermen don't report any discards on 1 

their log books.  It doesn't mean that discards do not 2 

occur. 3 

   Just the nature of VTRs.  I mean you have 4 

to fill them out once a month.  You fill them out after 5 

you do all your trips for that month, and you basically 6 

look at your dealer report.  Then you just fill out them 7 

according to your dealer reports receipts.  That's how 8 

I understand VTRs to be filled out. 9 

   I really don't understand how we could 10 

sort of sit here straight faced and say that VTRs justify 11 

a determination this is a 1 percent commercial discard 12 

fishery or a discarding fishery.  That's just, that's 13 

shocking. 14 

   JOSE MONTANEZ:  I'm not quite sure what 15 

the proportion of observers, how many observers were on 16 

those trips.  There were some trips that had observers.  17 

I understand that, yeah, there are some uncertainties 18 

regarding the reporting on their VTR, but it's the best 19 

data that we have available. 20 

   CHRISTOPHER ZEMAN:  Okay.  As I 21 

understand it, VTR has been just found by court order 22 

that they don't report discards accurately.  So I just 23 

don't understand why we continue to equate VTR as a 24 
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reliable source of discard when there have been 1 

basically court orders saying it's not. 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

George. 4 

   CHRISTOPHER ZEMAN:  So I mean to be 5 

saying there's corroborating evidence, I really suggest 6 

we look at some. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

George had a comment in response to this point. 9 

   GEORGE DARCY:  Unless I'm mistaken, 10 

under the ITQ program, they can't discard. 11 

   JOSE MONTANEZ:  Those were not discards 12 

in the directed fishery.  Those were mostly small mesh, 13 

bottom auto trawl.  Yeah.  I will say that in directed 14 

trips the discard of tilefish is, as I said before, is 15 

less than 0.01 percent. 16 

   And I think that when you look at the 17 

data, out of that time period, close to 17 million, 16.5 18 

million pounds of tilefish that were landed by the 19 

directed fishery just about 200 pounds were discarded. 20 

   Actually, directed tilefish trips are 21 

not discarding tilefish.  They die.  So they're keeping 22 

it all.  The discards that we're talking about are from 23 

the otter trawl fishery. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  I 1 

think there are a couple of factors, too, that keep 2 

discards low in the fishery, and part of it is the fact 3 

that there's an incidental allowance for the fish, and 4 

they are quite valuable.  So to the extent that there 5 

are some incidental takes of that species, and they're 6 

also limited by their depth.  They're an extremely deep 7 

water fish.  So I think the rate of incidence is very 8 

low, and they're relatively high value, so those that 9 

do encounter them I think are inclined to retain them.  10 

George. 11 

   GEORGE DARCY:  Jose, you can correct me.  12 

If I remember correctly from the SSC meeting and from 13 

the Monitoring Committee meeting, the 8 metric ton 14 

discard number actually came from the SBRM observer 15 

data, not necessarily from VTR reports.  Is that 16 

correct?  I think that's where that number had come 17 

from. 18 

   JOSE MONTANEZ:  Yeah.  That came from 19 

the SBRM.  That's VTR data, but they had observers on 20 

board.  Right.  Is that what you're saying?  I thought 21 

that was VTR data. 22 

   GEORGE DARCY:  No.  I think that's 23 

extrapolated from the observers discard, not from the 24 
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vessels VTRs.  Laurie. 1 

   LAURIE NOLAN:  To that point, that 2 

discussion that's exactly where those numbers came from.  3 

So it wasn't a matter of a VTR report.  And then that 4 

was spread out over all landings, the SBRM. 5 

   CHRISTOPHER ZEMAN:  I mean I'm just 6 

saying that, yeah, I'd rather hear that than hear VTR 7 

data is supporting this. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  John. 9 

   JOHN McMURRAY:  Thank you, Mr. 10 

Chairman.  It was mentioned a couple of times that 11 

recreational data on catch is lacking, and that's 12 

understandable given that there's probably not many hits 13 

in the MRFS survey. 14 

   But given most of the fishing for 15 

tilefish takes place on tuna trips, I'm wondering if 16 

they're included in the large pelagic survey.  And if 17 

they're not, they really should be. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  John, 19 

I couldn't hear the last part.  Are they included in 20 

what? 21 

   JOHN McMURRAY:  Are they included in the 22 

large pelagic survey?  Do they ask about tilefish?  And 23 

if they don't ask about tilefish, they really should 24 
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because that's where the data really is going to come 1 

from. 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

That's a fair question, and I don't know the answer to 4 

it.  Jose, do you know? 5 

   JOSE MONTANEZ:  We don't think so.  But 6 

we're not completely sure. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

That's something we can follow up on.  I know at the 9 

state level in Virginia in order to retain that species, 10 

we have to have a deep-water, snapper-grouper-type 11 

permit recreationally at the state level, and then you 12 

have to report your catch.  So there are few reporting 13 

requirements in the region at that level.  Laurie. 14 

   LAURIE NOLAN:  Just dawned that when the 15 

database was looked at trying to tease out recreational 16 

landings of tilefish, that was stated, that it's not 17 

necessarily a directed tilefish trip.  It's more those 18 

tuna guys throwing the hooks over. 19 

   But Barbara Roundtree worked and worked 20 

trying to tease landings out and couldn't find anything, 21 

but now since implementation of the ITQ system, the 22 

charter head boats have to report.  They have to fill 23 

out a VTR when they come, so at least those landings will 24 



  
 

 

 
 
 

 70

begin to get captured. 1 

   JOHN McMURRAY:  But there's still no -- 2 

there's no way to catch individual, recreational 3 

landings right now. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  They 5 

may be in that survey.  I'm not sure, John.  We'll have 6 

to follow up on that.  So, again, we have to specify the 7 

four items:  ABC, ACL, ACT, TAL.  Are there any further 8 

questions before we do that?  All right.  Seeing none, 9 

what's the pleasure of the Council?  Lee. 10 

   LEE ANDERSON:  I'd like to make a 11 

motion.  Jose, would you please put up the motion.  Move 12 

to adopt recommendations put forward by the SSC and the 13 

Monitoring Committee for an ABC equals ACL equals ACT 14 

equals 913 metric tons.  And for the 2013-2014 fishing 15 

years the TAL be set for 905 for those years. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 17 

there a second to the motion?  Second by Steve Heins.  18 

Discussion on the motion?  Chris. 19 

   CHRISTOPHER ZEMAN:  I think I have one 20 

more question, and that was about RSA.  What was the 21 

basis for conclusion that we should not have an RSA for 22 

this fishery? 23 

   JOSE MONTANEZ:  Historically we have 24 
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not had an RSA for this fishery since the beginning, and 1 

I think that basically that was because the fishery was 2 

under a rebuilding mode. 3 

   CHRISTOPHER ZEMAN:  All right. 4 

   JOSE MONTANEZ:  Okay.  So the 5 

Monitoring Committee and managers felt that it was not 6 

necessary at that time.  Now when the Monitoring 7 

Committee met the last time, they felt that it will be 8 

advisable to wait until we have better information about 9 

what the status of the stock was, that is, when the next 10 

stock assessment comes out; and also they wanted to wait 11 

until the Council revisited the research set-aside 12 

program and came forward with how we're going to move 13 

for research set-aside in the future. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Thanks, Jose.  Any further comments or discussion on the 16 

motion?  Are there any public comments on the motion?  17 

Okay. 18 

   Is the Council ready for the question? 19 

 (Motion as voted.) 20 

 {Move to adopt recommendations put forward by the 21 

 SSC and Monitoring Committee for am ABC = ACL = ACT 22 

 = 913mt (2.013 mil.lb.) for the 2013-2014 fishing 23 

 years.  The TAL set at 905mt (1.995 mil.lb.) for the 24 
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 2013-2014 fishing years.} 1 

   COUNCIL CHAIR RICK ROBINS:  All those in 2 

favor please signify by raising your hand.  3 

 (Response.) 4 

   COUNCIL CHAIR RICK ROBINS:  Opposed 5 

like sign.   6 

 (No Response.) 7 

   COUNCIL CHAIR RICK ROBINS:  Abstentions 8 

like sign.   9 

 (Response.) 10 

   COUNCIL CHAIR RICK ROBINS:  One 11 

abstention.  The motion carries.  Go ahead. 12 

   LAURIE NOLAN:  Just I've been told I 13 

should put on the record that I recused myself from that 14 

vote, please. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  So 16 

noted.  Laurie Nolan has recused herself.  Okay.  The 17 

motion carries with one abstention and one recusal.  Now 18 

there are three other items that Jose pointed out that 19 

are:  the recreational bag limit, the incidental limit, 20 

and the RSA decision that were previously in place.  Is 21 

there any desire by the Council to modify any of those 22 

three items?  23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Our 24 
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next item is sturgeon.  And, I don't know, do we need 1 

a few minutes to set up for that, Jim?  Yes.  Okay.  Why 2 

don't we take five minutes and come back and take up 3 

sturgeon.  Thank you. 4 

   [Off the record.] 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 6 

right.  Let's go ahead and start.  We're going to be on 7 

Item No. 7 in the agenda, and that's the Atlantic 8 

sturgeon listing and potential measures in response to 9 

that listing.  Jim Armstrong will run through a 10 

presentation. 11 

   We're joined today also from the 12 

regional office by Kim Damon-Randall from Protected 13 

Resources as well as Dan Morris, Regional Administrator 14 

for National Marine Fisheries Service in the Northeast 15 

Region, and they are on the phone with us participating 16 

by phone.  So, Jim, if you want to go ahead. 17 

 _________________ 18 

 ATLANTIC STURGEON 19 

   JAMES ARMSTRONG:  Thank you.  I just 20 

saw the lights turn green over there, so that means they 21 

can hear what we're saying now.  I'm going to run through 22 

this fairly briefly. 23 

   What I have is basically where we are 24 
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now, the events leading up to where we are now but not 1 

an exhaustive treatment of that.  Kim Damon-Randall 2 

who's currently the chief of the Protected Resources 3 

Division has given several times now an overview of the 4 

listing, the process behind the listing and the 5 

resulting Section 7 consultation, and I'm not going to 6 

repeat her presentation.  But I'll go quickly into a 7 

time line. 8 

   It began on October 6, 2009 when the NRDC 9 

petitioned for Atlantic sturgeon be considered for 10 

listing under the Endangered Species Act.  I have taken 11 

this time line from Kim's presentation but abbreviated 12 

the text somewhat. 13 

   The following year in January, NOAA 14 

Fisheries made a positive finding in terms of going 15 

forward, and that established starting with the October 16 

6, 2009 time line date, a one-year time line for 17 

determination to be made. 18 

   On October 6th, 2010, a proposed rule was 19 

published with the determinations, and then the final 20 

rule was published in February of this year.  April 6th, 21 

just a few days ago, the listing was effective. 22 

   The listing affects several distinct 23 

population segments rather than treating Atlantic 24 
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sturgeon the species coastwide in the determination, 1 

this anadromous species which spawns in rivers is 2 

distributed along the coast in genetically distinct 3 

population segments, and those have been identified.  4 

And so the determination was specific to those DPS's.  5 

The determination was for the Gulf of Maine DPS to be 6 

listed as threatened, and then all other DPS's, New York 7 

Bight, Chesapeake Bay, Carolina, and South Atlantic to 8 

be listed as endangered. 9 

   For the purposes of the Mid-Atlantic 10 

Council, our fisheries tend to encounter the Gulf of 11 

Maine, the New York Bight, and Chesapeake Bay DPS's based 12 

on genetic samples obtained from tissue samples obtained 13 

through the observer program.  So we haven't had any 14 

Carolina DPS or South Atlantic DPS fish that's in those 15 

samples. 16 

   The fisheries that are effected are the 17 

otter trawl and sink net fisheries, gillnet fisheries, 18 

with the otter trawls having approximately 77 19 

mortalities per year.  And there's a fairly low 20 

mortality rate for Atlantic sturgeon that are taken by 21 

otter trawl fisheries, 5 percent mortality rate. 22 

   In the sink gillnet fishery which has a 23 

higher 20 percent mortality rate, the estimated 24 
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mortalities per year are 320.  And in terms of the 1 

specific FMPs that are managed by the councils and 2 

through the Northeast Region, you see those listed here 3 

that are affected. 4 

   If it's not on there, it has not been 5 

implicated as having an interaction with sturgeon.  So 6 

we see multispecies.  I have monkfish in italics because 7 

that's actually been suggested to have the most, by far 8 

the most, mortalities associated with its activities.  9 

Also bluefish, dogfish, squid, mackerel, butterfish, 10 

and summer flounder, scup, black sea bass those bottom 11 

two trawl fisheries, the others primarily through their 12 

gillnet activities. 13 

   In terms of you saw the time line in terms 14 

of the listing and the effective date and all that.  And 15 

then in terms of the Council's activities, in January 16 

of this year we got a letter from the regional office 17 

communicating the pending listing, and then very quickly 18 

in early February Rick communicated to several council 19 

members that he would like them to participate in an ad 20 

hoc Atlantic sturgeon committee, and so that was 21 

established. 22 

   I went up to Gloucester in late February, 23 

one of the rare snow storms that we had this winter, and 24 
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it nearly kept me up there for an extra day. 1 

   But, anyway, just got a little bit of the 2 

advanced.  Saw Kim's presentation for the first time 3 

there.  Had some discussions with the staff about going 4 

forward and just introduced me to the whole topic and 5 

then brought Kim and Mike Pentoney and others to the 6 

Sturgeon Committee's first meeting that was in BWI on 7 

March 19th.  And so pretty much going to be going over 8 

what happened there.  I will say that an additional 9 

meeting related to the topic of sturgeon occurred April 10 

12th.  That's tomorrow, so that date is wrong.  April 11 

3rd.  Okay.  So, anyway.  But the Monkfish Oversight 12 

Committee reviewed the presentation and had a reaction 13 

to the listing.  So that's relevant to today's 14 

discussion. 15 

   In terms of what happened at the ad hoc 16 

Sturgeon Committee's first meeting, there was a 17 

presentation, as I said, by Kim, which was a background 18 

and overview of the listing and Section 7 consultation.  19 

Julie Crocker was there to give that presentation. 20 

   And they also shared an attribution of 21 

the takes and estimated mortality that the Science 22 

Center was asked to do for the FMPs that are under the 23 

jurisdiction of the region. 24 
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   And finally, the Protected Resources 1 

Division in developing their biological opinions which 2 

could potentially list reasonable and prudent measures 3 

or reasonable and prudent alternatives associated with 4 

the findings, those measures which any individual 5 

measure may not be specifically binding, but selecting 6 

something off the list may be nondiscretionary. 7 

   Anyway, the Division wanted to run what 8 

it was thinking of as potential management responses by 9 

the Committee to gauge its reaction and for use in 10 

developing the biological opinion.  So the Committee 11 

has in a sense contributed to the development of the 12 

biological opinions through that review.  So that was 13 

a subject of discussion.  The Monkfish Oversight 14 

Committee was also asked to review that same list last 15 

week. 16 

   The Committee then went on to developing 17 

or discussing a potential operational strategy.  The 18 

question here is whether a response in terms of a 19 

management response would be on an 20 

FMP-by-FMP basis or in a kind of an omnibus approach 21 

which would identify in general measures that needed to 22 

be taken to reduce sturgeon takes. 23 

   And then finally, the Committee 24 
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discussed the establishment of an advisory panel for 1 

supporting the Committee's work.  So here are the 2 

potential management measures that were up on the board, 3 

up on the screen, for the Committee's consideration.  4 

This is in the meeting summary that's provided under Tab 5 

7 as well. 6 

   So one thing we could do is go back to 7 

this at some point for the Council to make comments on.  8 

In terms of an operational strategy, we've called it an 9 

omnibus amendment.  When we were at the Monkfish 10 

Committee, we kind of changed the terminology.  It may 11 

not be called an omnibus amendment because it's a subset 12 

really of the FMPs.  And an omnibus amendment perhaps 13 

the usage -- I don't know if this is correct or if it's 14 

really that important, but somebody brought up that 15 

maybe a different word is needed because this is a subset 16 

of the FMPs that would be addressed if a single action 17 

is meant to affect all these different FMPs, but not all 18 

of them -- several, but not all. 19 

   So the Committee discussed some of the 20 

pros and cons of an omnibus approach.  One of the things 21 

that was brought up was that an advantage to the omnibus 22 

approach might be to rather than -- like I said, the 23 

Science Center was asked to make estimates of the 24 
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mortality attributable to the different FMPs. 1 

   But if each FMP was dealt with 2 

separately, we would kind of have to live in the world 3 

where we're accepting those estimates, and there were 4 

in the Center's report on that attribution of mortality 5 

many, many caveats about why that was a fairly -- I don't 6 

know -- it was a difficult exercise, and there was a lot 7 

of uncertainty, and so the utility really of the 8 

estimates and that perhaps a different approach might 9 

be better. 10 

   So if we take an omnibus approach, then 11 

we can kind of deal with the total mortality and then 12 

maybe do some more work to improve our understanding of 13 

what fishery activities are associated with sturgeon 14 

mortalities.  Another advantage would be that if -- and 15 

I'll just say in support of Kim, et al's work at the 16 

Protected Resource Division that there's been a lot of 17 

criticism.  Especially at the Monkfish Committee 18 

meeting it got pretty contentious.  But I think what 19 

they're trying to do, my impression -- this is just me 20 

reporting to you and not a report necessarily of the 21 

Committee's perspective or my understanding of that is 22 

that they're really wanting to establish as quickly as 23 

possible their biological opinion which will then cover 24 
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fisheries activities so that those can continue and will 1 

not be vulnerable to any kinds of litigation, private 2 

or enforcement activity. 3 

   And so I think that they want to get that 4 

done.  They've been very open to involving the councils 5 

and getting input from the councils on our perspective 6 

and also I think moving forward want to work with the 7 

councils to come up with the appropriate measures.  So 8 

I just wanted to add that. 9 

   Another advantage to the omnibus 10 

approach is that following, say, an overview and maybe 11 

a retooling of the understanding of sturgeon mortalities 12 

and fisheries activities is that it may provide a 13 

different enough perspective or picture of the problem 14 

so that a new consultation will be initiated, and that 15 

may come to a different conclusion; or it would be 16 

initiated and then informed by the change in the 17 

fisheries as a result of any kind of an action which then 18 

may have a different kind of result in terms of jeopardy 19 

and that sort of thing. 20 

   Another advantage to the omnibus 21 

approach is that it would be much more efficient 22 

operationally in terms of the Council getting a document 23 

together and working with the regional office.  In terms 24 
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of the number of people, it would improve coordination 1 

in terms of the number of people and affected entities. 2 

   A lot of the activity overlaps.  The 3 

fishery activity is very hard to attribute, say, to a 4 

specific FMP, and by taking a more general approach maybe 5 

at the gear, area, time level, then we would more 6 

appropriately assign a management response.  So it 7 

could improve coordination. 8 

   Now, there are some perception problems 9 

in terms of the omnibus approach that came up, I think, 10 

at the Committee's meeting, and basically I don't think 11 

that these are necessarily -- you know, valid because 12 

we haven't done anything yet. 13 

   But there are characterizations that 14 

probably would want to be avoided moving forward 15 

including having unfair or inappropriate management 16 

restrictions through an omnibus approach, trying to take 17 

the pain that's necessary or appropriate to certain 18 

fishery activities and spreading it around or something 19 

like that.  So that needs to be avoided.  Also, this is 20 

a blunt instrument approach.  In other words, the 21 

measures would be more restrictive than would be 22 

necessary if separate responses were taken for each FMP.  23 

So those are things to think about avoiding going 24 
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forward. 1 

   And then I have this just in.  This is 2 

an e-mail that I got from Kim today.  I'm not sure if 3 

it was before or after lunch, but very recent.  And I 4 

asked her if there were any updates that had occurred 5 

that would benefit the Council's discussion, and she 6 

said, yeah, the update is -- and I'll just read it -- 7 

that we're moving forward with the batched consultation.  8 

So that's that omnibus approach. 9 

   Well, anyway, I'll read this, and then 10 

I'll comment:  We're moving forward with the batched 11 

consultation for fisheries that have Atlantic sturgeon 12 

interactions.  We're progressing on the consultation, 13 

but given that the shift in how we're approaching it, 14 

it will take some time to get it completed.  Striving 15 

to get the consultation done as soon as possible. 16 

   So, in other words, I think when the 17 

Center's report came back with its caveats about 18 

advisability of using those FMP-specific mortality 19 

estimates.  I think that Protected Resources kind of 20 

rethought about whether it would even be analytically 21 

appropriate to split the consultations out FMP by FMP.  22 

That's typically how they do it because the actions have 23 

been interpreted from the Section 7 consultation 24 
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perspective. 1 

   The permissions are the permits where 2 

the activities are the authorized actions under permits, 3 

and those are FMP specific.  But if -- you know, that's 4 

a problem, then it looks like perhaps general counsel 5 

has suggested that it be possible to do it from a batched 6 

or omnibus approach; so, in other words, a single 7 

biological opinion -- or possibly we can get them to 8 

elaborate on this; they're on the line -- but a different 9 

way of doing way of doing it. 10 

   And the final thing, the advisory panel 11 

was discussed to support the committee.  In terms of 12 

composition, it was pointed out that the Council now has 13 

a new and improved advisory panel kind of process for 14 

populating its advisory panels and that we should use 15 

that process that was recently adopted yesterday. 16 

   And we also discussed a possible 17 

partnership between science and industry in terms of the 18 

makeup of the AP.  It's function would be to use 19 

expertise to grapple with the data poor situation.  20 

There are very few sturgeon in the data, in the fisheries 21 

data.  And to ensure that the measures are effective but 22 

realistic and also to consider the latest developments.  23 

There's research ongoing right now for gear 24 
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modifications to address sturgeon bycatch in the gillnet 1 

fishery.  So that would be an opportunity to get really 2 

up close with progress there. 3 

   In terms of any action from the Council, 4 

I don't think the Committee envisioned -- well, where 5 

we are right now:  possibly some sort of a formal 6 

recommendation to solicit applications for the 7 

participation in the advisory panel, could consider 8 

recommending the omnibus approach, but I'm not sure 9 

where that would get us; and then may consider just 10 

waiting until the biological opinion actually comes out 11 

for further action.  That's all I've got. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Jim, 13 

thank you.  And before we go into questions, I think I'll 14 

ask Kim or Dan who are on the phone with us if they can 15 

elaborate at all in terms of the update on the biological 16 

opinion, the decision to move forward with the batched 17 

consultation and if they want to talk to any implications 18 

of that. 19 

   DAN MORRIS:  Hi, Rick.  This is Dan 20 

Morris, and I want to thank you and the Council for giving 21 

us this opportunity to talk to you and really appreciate 22 

Jim's overview of the committee work.  I will turn it 23 

over to Kim Damon-Randall for the expert details but do 24 
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really appreciate the work that the committee members 1 

have been putting into this.  So thanks. 2 

   KIM DAMON-RANDALL:  Hi, this is Kim 3 

Damon-Randall.  I can fill you in a little bit more on 4 

the batch consultations.  We've been, as Jim said, 5 

talking about how best to move forward with the 6 

consultations. 7 

   We've talked to our general counsel 8 

office and our headquarters office about the 9 

difficulties in attributing Atlantic sturgeon bycatch 10 

by FMP and about the batch approach and have decided to 11 

go that route because we feel it's the most defensible. 12 

   So the batch will include: monkfish, 13 

multi-species, spiny dogfish, bluefish, skate, squid, 14 

mack, butterfish, summer flounder, scup, black sea bass, 15 

and lobster. 16 

   It will not include the other FMPs.  17 

We're going to be doing a separate consultation on 18 

scallops.  And the others don't have interactions with 19 

Atlantic sturgeon, so they'll be separate. 20 

   We're working on it now trying to get it 21 

done as quickly as possible.  As Jim said, we want to 22 

make sure that other fisheries have been covered in the 23 

event that an Atlantic sturgeon is taken.  They're 24 
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trying to get through the consultation quickly.  We've 1 

put out a bunch of different ideas for measures to reduce 2 

bycatch and asked for some input on that, but we're going 3 

to leave some flexibility in the consultation to 4 

identify other measures that might be suitable for 5 

reducing bycatch and get the consultation out hopefully 6 

in June or July, as quickly as we possibly can.  It's 7 

being developed right now. 8 

   So are there specific questions that I 9 

can answer? 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim, 11 

thank you.  Can you tell us also how HMS is being 12 

engaged?  Is the HMS office being engaged in the 13 

consultation or the HMS AP? 14 

   KIM DAMON-RANDALL:  Is that Rick? 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Yes. 16 

   KIM DAMON-RANDALL:  Hi.  I know you had 17 

asked the question about smooth dogfish at the ad hoc 18 

meeting, and we've talked to our Southeastern unit, and 19 

they actually are working with HMS on a consultation on 20 

smooth dogfish that's separate from the batch that we're 21 

doing, and they have the lead for that consultation. 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  23 

Thank you.  I think some sort of coordination eventually 24 
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as this gets into a management discussion would be 1 

important, given some of the overlap with these other 2 

fisheries that are in our region.  But I appreciate that 3 

update.  Other questions for Kim?  Vince O'Shea. 4 

   VINCENT O'SHEA:  Thanks, Mr. Chairman.  5 

Hello, Kim.  Vince O'Shea from Atlantic States.  So 6 

some of those fishery management plans that you 7 

mentioned in the batch list include either joint plans 8 

with the Commission or complimentary plans with the 9 

Commission. 10 

   So I'm trying to think through where that 11 

leaves our states conducting, for example, with summer 12 

flounder trawl fishery in state waters relative to the 13 

Section 7 permit that will be issued for the federal part 14 

of that fishery. 15 

   And I think the answer from the book is 16 

that the state fishery as a nonfederal entity would have 17 

to be covered under Section 10, but it seems a bit odd 18 

that a hundred feet shoreward of the three mile line the 19 

take is covered in a hundred feet inside the three mile 20 

line it wouldn't be covered. 21 

   KIM DAMON-RANDALL:  If they have a 22 

federal permit and they're fishing under the FMP in state 23 

waters, then they would be covered through the Section 24 
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7 consultation.  It would only be if they don't have a 1 

federal permit that's covered by the FMP that we would 2 

have to deal with the take through Section 10. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Vince, did you have a follow-up? 5 

   VINCENT O'SHEA:  Could you repeat that 6 

again, please. 7 

   KIM DAMON-RANDALL:  If they're fishing 8 

in state waters but they're fishing under their federal 9 

permit, then they're covered through the Section 7 10 

process; but if they're fishing in state waters without 11 

a federal permit, then we would cover that take through 12 

the Section 10 process. 13 

   VINCENT O'SHEA:  Okay.  Thank you. 14 

   KIM DAMON-RANDALL:  You're welcome. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Howard King. 17 

   HOWARD KING:  Yes, Kim.  The joint 18 

Monkfish Oversight Committee decided not to approve a 19 

recommendation to go the omnibus route but to wait for 20 

the biological opinions forthcoming from PR.  So my 21 

question is:  With this batch approach, will you still 22 

identify specific fisheries and a biological opinion and 23 

whether they're injurious to sturgeon? 24 
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   KIM DAMON-RANDALL:  We'll talk about 1 

the different fisheries and the environmental baseline 2 

and in the effects analysis.  But really the way that 3 

the batched approach is designed to deal with the issue 4 

is by gear type.  So we'll identify the various gear 5 

types that are used it the fisheries that have 6 

interactions with Atlantic sturgeon and determine what 7 

the effects of those gear types are.  So we'll have a 8 

discussion on extra large mesh gillnet and what the 9 

interaction is with Atlantic sturgeon and all of the 10 

other gear types.  So it's going to be more related to 11 

gear type than particular fishery. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim, 13 

this is Rick Robins.  Just to clarify:  If you look into 14 

the gear types, are you going to be discriminating 15 

between different twine sizes, net configurations, or 16 

any of the other details that are significant with 17 

respect to gear configuration as it relates to 18 

interactions with sturgeon, or is it something going to 19 

be viewed through the large mesh, small mesh lens?  How 20 

much resolution will there be? 21 

   KIM DAMON-RANDALL:  I'm sorry.  When we 22 

have that information, we'll try to incorporate that 23 

into the biological opinion.  So, if it's available, 24 
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we'll try to incorporate it. 1 

   VINCENT O'SHEA:  Kim, this is Vince 2 

O'Shea again.  So, I mean, what I think I'm hearing you 3 

say is:  That's going to be driven by the documented 4 

interactions that exist right now, and depending on how 5 

detailed the information is on those interactions, 6 

that's going to potentially drive discrimination in the 7 

gear type.  Is that the way you will have to look at it? 8 

   KIM DAMON-RANDALL:  I'm sorry.  I had a 9 

little bit of trouble hearing the question.  But we're 10 

going to be using the Science Center's analysis.  And 11 

what they did was they looked at the observer records 12 

for Atlantic sturgeon from 2006 to 2010 and then looked 13 

at effort using VTRs. 14 

   We'll be using that part of the report 15 

and the information that we have on the 726 Atlantic 16 

sturgeon that were observed in the observer pool during 17 

that period which has some information on the gear type 18 

and twine size and the other things that Rick mentioned.  19 

I'm not sure.  Did that answer your question? 20 

   VINCENT O'SHEA:  Well, yeah.  I guess 21 

the other way to do it:  It's not going to be a 22 

theoretical calculation of whether or not he gear can 23 

interact with the sturgeon; the driver's going to be what 24 
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the documented interaction has been in the past with 1 

sturgeon. 2 

   KIM DAMON-RANDALL:  Correct. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Chris 4 

Zeman. 5 

   CHRISTOPHER ZEMAN:  Thank you.  What 6 

are the FMAT takes for nonfishing activities? 7 

   KIM DAMON-RANDALL:  I'm sorry.  Could 8 

someone repeat the question?  I couldn't hear it. 9 

   CHRISTOPHER ZEMAN:  Yeah.  I'll repeat 10 

my question.  What is NOAA's estimate for takes in 11 

nonfishing activities? 12 

   KIM DAMON-RANDALL:  So are you talking 13 

about things like dredging and other federal actions? 14 

   CHRISTOPHER ZEMAN:  Yeah.  Correct. 15 

   KIM DAMON-RANDALL:  We don't have an 16 

estimate.  What we will do is we have to conduct Section 17 

7 consultations on all federal options that are 18 

federally permitted authorized or funded. 19 

   So we'll be working with the Corps. 20 

looking at the different things that they permit, the 21 

dredging activities and in-water construction.  We'll 22 

be working with EPA on water quality issues,  23 

(Inaudible) and NRC on power plants and when we go 24 
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through that we (inaudible) go through that. 1 

   We use the best available information. 2 

So that will indicate the scale of the project, where 3 

it occurs, when it occurs.  We (inaudible) information 4 

that we have for Atlantic sturgeon or other (inaudible) 5 

species present in that area and develop a take estimate.  6 

That's all ongoing as we initiate complications or 7 

initiate new consultations on those projects. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Chris 9 

Zeman, follow up? 10 

   CHRISTOPHER ZEMAN:  What is your timing 11 

on reconsultation for those activities?  Is it 12 

basically it's an automatic trigger due to the 13 

designation change, or are you going to look at those 14 

activities or take this consultation when a permit 15 

expires or a permit is up for renewal? 16 

   KIM DAMON-RANDALL:  When a new species 17 

is listed, we have to reinitiate consultation on actions 18 

that we accept that species.  So we've identified 19 

approximately 50 consultations that we concluded in the 20 

past that may have interactions with Atlantic sturgeon. 21 

   And because we had so many -- and that 22 

includes the 11 FMPs.  Because we had so many we've taken 23 

a prioritization approach looking at the 11 FMPs as well 24 
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as several other federal projects that are going to be 1 

happening in the near future.  And then we'll complete 2 

those, and then we'll initiate consultation on the 3 

others. 4 

   And in the meantime, we're getting 5 

information on other projects that we haven't consulted 6 

on that we're going to have to conclude Section 7 7 

consultation on at the same time.  So  we're trying to 8 

work through all of them.  I'm not sure if you have a 9 

time line for it. 10 

   CHRISTOPHER ZEMAN:  Yeah.  A time line 11 

would be great.  Do you have one? 12 

   KIM DAMON-RANDALL:  No.  Like I said, 13 

we're trying to -- we have the tiered approach.  We're 14 

working through the first 20 of the 50 consultations 15 

because those are near-term actions that could have take 16 

occurring in the very near term. 17 

   So you want to make sure that the 20 takes 18 

are covered and that we're looking at the effects of 19 

those projects and adjusting the effects.  Once we get 20 

those 20 completed, then we'll start working on the 21 

second tier.  But like the fisheries complications, 22 

we're trying to get them done as quickly as possible and 23 

get them out (inaudible).  There's action agency 24 
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coverage as well. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Peter 2 

deFur. 3 

   PETER deFUR:  Thank you, Mr. Chairman.  4 

And I wanted to follow up on Chris's question about 5 

nonfishing activities that cause sturgeon mortalities.  6 

And I assume that those go all through both federal as 7 

well as state waters and include a variety of activities. 8 

   Because I know that on the James where 9 

there is spawning that there are also ship strikes that 10 

are documented, and I want to make sure that there's a 11 

mechanism for including those and an identifying means 12 

of avoiding those.  So are those data collected as well? 13 

   KIM DAMON-RANDALL:  I don't understand 14 

the question, but I think you're asking about ship 15 

strikes and data collection on ship strikes.  Is that 16 

right? 17 

   PETER deFUR:  Yes. 18 

   KIM DAMON-RANDALL:  Yes.  Basically, 19 

ship strikes are known to occur in the Delaware and the 20 

James.  They may be occurring at lower levels in other 21 

areas, but there are data collection efforts in both the 22 

Delaware and the James to better quantify the number of 23 

vessel strikes that are occurring and try to get a better 24 
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handle on what types of vessels are interacting with 1 

Atlantic sturgeon.  And we will be doing consultations 2 

on that as well.  I didn't mention that, but that would 3 

be something that we would be consulting on under Section 4 

7, too. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Other 6 

questions for Kim or Dan at this point?  Rob O'Reilly. 7 

   ROBERT O'REILLY:  Yes.  Hi, Kim.  And I 8 

guess my question is:  Having seen in one of the 9 

documents the 13 percent mortality with the goal is 4 10 

percent, is that something that's still accurate; and 11 

is that also something that goes into the way you look 12 

at these consultations and what is trying to be achieved 13 

in terms of not only takes but mortalities? 14 

   KIM DAMON-RANDALL:  The information 15 

that we're using is the best available information.  And 16 

we definitely in the jeopardy analysis for the 17 

consultations we're looking at mortalities because 18 

we're looking -- the definition of jeopardy is: 19 

appreciably reduce the survival and recovery of the 20 

species. 21 

   So we are looking at the level of 22 

mortalities and whether or not that level of mortalities 23 

is going to result in jeopardy.  So we are focused on 24 
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mortalities.  We do also, though, under Section 7 1 

contact past authorized take, so nonlethal take as well.  2 

It's not factored into the jeopardy analysis.  The 3 

jeopardy focuses on mortality. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Robert O'Reilly, follow up. 6 

   ROBERT O'REILLY:  So I'm wondering in 7 

five years when this is revisited, will there be the 8 

ability to quantify the mortalities, and is part of this 9 

that that 4 percent goal is something that would be 10 

looked at at that time?  And would you be able to track 11 

that change from 13 percent to 4 percent? 12 

   KIM DAMON-RANDALL:  I'm sorry.  I had a 13 

really hard time hearing the question.  Can someone 14 

repeat it for me? 15 

   ROBERT O'REILLY:  Sure.  A 4 percent 16 

mortality rate is what was indicated as the goal for 17 

Atlantic sturgeon, and it was listed that currently -- 18 

and maybe I looked at the 2001 through 2006 data -- but 19 

it was listed at 13 percent is what is estimated now as 20 

the mortality rate.  So I'm wondering, I think in a 21 

previous session, you stated in five years this issue 22 

gets revisited, the listing. 23 

   And is one of the criteria that would be 24 
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important, to have reduced the mortalities down to 4 1 

percent, and if so, is that able to be tracked?  Would 2 

you have timely enough data to be able to say that in 3 

five years? 4 

   KIM DAMON-RANDALL:  Okay.  I 5 

understand the question.  So, as you said, we have to 6 

conduct a status review for all listed species every five 7 

years.  So we'll be conducting a new status review for 8 

Atlantic sturgeon in 2017 and incorporating any 9 

information that we have at that point. 10 

   As part of the Section 7 consultation, 11 

in the incidental take statement interview reasonable 12 

and prudent measures, we'd have to be able to monitor 13 

the take.  So we will be collecting -- from the time the 14 

first biological opinion goes out through that five-year 15 

period, we will be collecting information on the level 16 

of takes and incorporating that into that five-year 17 

strategy. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dewey 19 

Hemilright. 20 

   DEWEY HEMILRIGHT:  Thank you, Mr. 21 

Chairman.  I had a couple questions that has to do with 22 

the observer data.  And the observer data, how much of 23 

that are you confident in that you're reading it 24 



  
 

 

 
 
 

 99

correctly given the fact that observers that we have here 1 

from the Northeast that observe our fisheries in the 2 

bluefish fishery some of it's offshore.  Some of it's 3 

inshore. 4 

   I guess in short, do you all feel like 5 

you're reading that observer data right because it's 6 

sampled at sea?  And not only that, also the gears are 7 

quite different in different fisheries and the different 8 

mesh sizes. 9 

   So, I guess, what's the confidence level 10 

do you have in the observer program that you're reading 11 

it correctly or somebody knows how to follow that or 12 

track that?  That would be my question. 13 

   KIM DAMON-RANDALL:  Well, if someone 14 

from the Science Center wants to chime in that will be 15 

fine, but Atlantic sturgeon are a pretty distinct 16 

species.  I think that observers are doing a very good 17 

job of identifying them, and then they record the 18 

information that they're given regarding mesh size and 19 

the gear type.  So we are confident.  And maybe someone 20 

from the Science Center could answer that question 21 

better than I. 22 

   DEWEY HEMILRIGHT:  I wasn't referring 23 

to the fact that observing of a sturgeon, but the fact 24 
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that is attributed to somebody that was bluefishing that 1 

day just because they had a certain size gillnet on board 2 

whether it was the targeted species on that trip. 3 

   Because when I look at some of these 4 

things just from my recollection in North Carolina, I'm 5 

looking at some of these things.  They're all grouped 6 

together similarly to the spiny dogfish, the monkfish 7 

and the bluefish fisheries, and they're all three 8 

totally different. 9 

   And offshore fishing where we fish 10 

predominantly for bluefish a lot of the North Carolina 11 

landings come from is in 40 to 70 fathoms of water, and 12 

I don't hear of no sturgeons out there.  Also, given the 13 

fact that our inshore fisheries different ones you look 14 

at, smooth dog fishery over half of that's -- thereabouts 15 

half is called inshore in state waters. 16 

   So my question was:  Not that they're 17 

catching a sturgeon, but are you confident in knowing 18 

that the targeted fish is being attributed to the bycatch 19 

of sturgeon, the targeted species that's being written 20 

down? 21 

   KIM DAMON-RANDALL:  We looked at the 22 

observer records for the sturgeon at the target species 23 

or the species that was identified as a target species 24 



  
 

 

 
 
 

 101

to the observer as well as TAL target and primary species 1 

landed, and we made some graphs to look at how the 2 

Atlantic sturgeon bycatch falls out, and they're all 3 

very similar, and they are very similar actually in 4 

percentage levels to the Science Center's bycatch 5 

analysis.  That is what we consider to be the best 6 

available information.  It's what the captain is 7 

telling the observer and the observer is recording. 8 

   DEWEY HEMILRIGHT:  Is there a 9 

possibility to get a report of the observer work from 10 

2006 to '10 that's given for the raw data in a form where 11 

we generate the estimates and stuff? 12 

   KIM DAMON-RANDALL:  I'd have to check 13 

with the Observer Program, but I think that that's 14 

doable. 15 

   DEWEY HEMILRIGHT:  Thank you. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 17 

you, Dewey.  I believe Bill Cartmet had a comment on one 18 

of the earlier questions about the observer data.  19 

Bill's acting director of the Northeast Fishery Science 20 

Center, and he's with us today. 21 

   BILL CARTMET:  I think actually that Kim 22 

answered the question pretty well.  I think the question 23 

about confidence in the observer data, I think we have 24 
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a high degree of confidence because of the training 1 

protocols and because of a very rigorous debriefing.  So 2 

everything is checked and rechecked relative to 3 

reporting.  It doesn't mean that small errors don't 4 

occur.  But I think those are very infrequent. 5 

   So, if your question really is about how 6 

rigorous our process is for being satisfied that the 7 

observers are reporting correctly, then it is rigorous. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Laurie. 10 

   LAURIE NOLAN:  Thank you.  I have two 11 

just because of what Dewey just said.  What I'm getting 12 

out of what Dewey just said is if you've got an inshore, 13 

directed bluefish fishery using extra large mesh and 14 

then you have an offshore directed bluefish fishery 15 

using extra large mesh, do you have the ability based 16 

on your database of observer data when it comes down to 17 

regulating and minimizing sturgeon bycatch, if the 18 

sturgeon bycatch is not occurring in the offshore 19 

fishery but they're using extra large mesh and it's a 20 

directed bluefish trip, will they face the same 21 

regulatory actions as that inshore fishery that may 22 

encounter a sturgeon?  Does that database 23 

differentiate, and would one fishery somehow become 24 
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exempt or less liable to carry a gear modification if 1 

it's not occurring offshore but it occurs inshore but 2 

both trips were directed bluefish with the same gear? 3 

   KIM DAMON-RANDALL:  We have information 4 

on the seasonal and temporal and spacial characteristics 5 

of the Atlantic sturgeon bycatch delivery and try to 6 

tailor the management measures to areas and times when 7 

sturgeon are present. 8 

   So, yes, I definitely think we can 9 

differentiate between an inshore bluefish fishery that 10 

may have significant interactions with Atlantic 11 

sturgeon from an offshore one that would have very 12 

limited interactions. 13 

   LAURIE NOLAN:  Well, that's good to 14 

hear.  And I suppose as long as the fisheries don't occur 15 

at the same time because at our monkfish meeting we 16 

pointed out two November charts that you produced that 17 

in the end the end result was identical takes of sturgeon 18 

in a directed monkfish trip using large mesh and extra 19 

large mesh, and the large mesh is 5 1/2 to 8 inch, and 20 

a directed monkfish trip can't use that gear. 21 

   So did you by chance look into that to 22 

try to determine or tease out how those errors are 23 

occurring?  Because we're either double counting 24 
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sturgeon takes or in the overall database it's going to 1 

look like we've got takes in a large mesh fishery and 2 

an extra large fishery even though when those two charts 3 

are on top of one another, those takes were identical.  4 

So did you have a chance to look into that, Kim? 5 

   KIM DAMON-RANDALL:  I did.  And I 6 

talked to the person that made the maps.  And the large 7 

and extra large monkfish maps, the dots that are color 8 

coded blue and white basically what he did was he put 9 

-- any Atlantic sturgeon that the trip target was 10 

identified as monkfish on any of those effort maps were 11 

color coded blue even though the effort for the large 12 

mesh monkfish is not monkfish effort.  So the effort is 13 

color coded right, but adjust the sturgeon with monkfish 14 

identified as the trip target.  We're actually 15 

reproducing those maps to make sure that -- it's just 16 

we're going to look at the mesh size that was identified 17 

and use that for the Atlantic sturgeon color coding. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dewey 19 

Hemilright. 20 

   DEWEY HEMILRIGHT:  How much of the data 21 

that you have is from state waters based on the observer 22 

data? 23 

   KIM DAMON-RANDALL:  Most of it is from 24 
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-- a majority of it is from federal waters, but there's 1 

definitely some state water Atlantic sturgeon 2 

instructions. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Red 4 

Munden. 5 

   RED MUNDEN:  Thank you, Mr. Chairman.  6 

Kim, this is Red Munden representing the North Carolina 7 

Division of Marine Fisheries, and I have a question 8 

concerning internal state waters fisheries.  If a state 9 

decides to apply for an incidental take permit under 10 

Section 10 of the ESA that's not covered through the 11 

Section 7 consultation process what is the projected 12 

timeframe for approving that Section 10 permit 13 

application once it's received by National Marine 14 

Fishery Service from the state?  How long would it take 15 

for a state to get a permit once it's submitted the 16 

documents? 17 

   KIM DAMON-RANDALL:  Unlike Section 7 18 

there's no defined timeline for Section 10, so we've been 19 

having some discussions with the Atlantic States Marine 20 

Fisheries Commission.  Hoping to meet with them 21 

possibly next week before the commission meeting in 22 

early May and figuring out what role ASMFC is going to 23 

take with the states in Section 10 applications and also 24 
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what process to go through and whether or not states 1 

should come in individually or come in collectively. 2 

   So we're trying to work through that.  3 

And I think the timeline for getting the Section 10s done 4 

is very tied to how we go about doing that.  So we're 5 

doing a bunch of states collectively together, and 6 

that's more consultative.  That could potentially take 7 

a little bit more time, or it could be more efficient 8 

because we're working on one document as opposed to 15 9 

separate documents.  It's really hard to say at this 10 

point.  But it's definitely a longer process than 11 

Section 7. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS: Robert 13 

O'Reilly. 14 

   ROBERT O'REILLY:  I wanted to follow up 15 

on an answer that you had before and I may have 16 

misunderstood, but it related to twine size and mesh size 17 

and those elements of gear.  And I think what you said 18 

was that they would be recorded.  But what I was 19 

wondering, isn't gear engineering a starting point for 20 

some of the consultative work that goes on?  I know with 21 

sea turtles even though loggerhead were threatened, 22 

Kemp's Ridley are endangered, and National Marine 23 

Fishery Service protected resources spent two years 24 
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until a suitable mesh size was found for pound nets in 1 

Virginia. 2 

   So I'm wondering if I just 3 

misunderstood, or starting off with part of the 4 

consultative process consider gear engineering because 5 

certainly that's the most direct approach in some cases 6 

to have some avoidance that's not there now in terms of 7 

takes. 8 

   KIM DAMON-RANDALL:  Yes.  We're 9 

definitely considering that.  We've funded a study 10 

through our bycatch reduction engineering program for 11 

the last two years and are hopefully going to be 12 

following it up with a third year study to look at a 13 

different gear configuration for a single net gear for 14 

the monkfish fishery in the Mid-Atlantic. 15 

   We're working with the industry in New 16 

Jersey on that study to see if the reduced profile net 17 

will reduce Atlantic sturgeon interactions but still 18 

allow the same amount of monkfish to be caught.  So 19 

that's definitely something that we're interested in and 20 

are trying to work on. 21 

   There's been some studies done on 22 

different twine sizes in the gillnet gear, but that so 23 

far has been pretty limited.  So that's definitely 24 
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something that if industry thinks it's worth pursuing, 1 

we can try to look into doing as well. 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Other 3 

questions?  Just to take a step back, the intent of 4 

putting this committee together and initiating this 5 

process was to try to put the Council in a position where 6 

we could provide as much input as early into the process 7 

as possible. 8 

   This listing is one that has potentially 9 

a great deal of implications for our managed fisheries 10 

but also for state waters fisheries that are of interest 11 

to a lot of us around the table and obviously to the ASMFC 12 

as well.  So, again, we wanted to create an opportunity 13 

to provide that input.  I anticipate that the input that 14 

we provided through the committee discussion and 15 

subsequent input through discussions here at the Council 16 

will be reflected ultimately in these biological 17 

opinions because the biological opinions will include 18 

findings in terms of whether there's jeopardy or no 19 

jeopardy, but then where the rubber meets the road is 20 

really in the terms and conditions and the reasonable 21 

and prudent measures or reasonable and prudent 22 

alternatives that come out of that biological opinion. 23 

   In the discussions that we had at the 24 
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committee level with Protected Resources, they 1 

indicated that they would try to craft the biological 2 

opinions in a way that was somewhat flexible in terms 3 

of providing the Council with the ability to achieve 4 

whatever management objective is indicated in the 5 

biological opinion by combining some combination of 6 

proposed measures. 7 

   So I think it's very important that we 8 

consider those potential measures.  I think we will 9 

benefit also from putting together an advisory panel to 10 

get additional input both from the industry and the 11 

scientific community.  There are a lot of fishermen in 12 

our region that have had a great deal of experience with 13 

sturgeon.  There are also a lot of researchers that have 14 

had experience in dealing with sturgeon and fisheries 15 

interactions.  So we want to try to get the best advice 16 

that we can to put into the process. 17 

   And even though the listing is already 18 

in effect, it's going to take time for the actual 19 

management measures to be developed.  So this is going 20 

to be an ongoing process.  We've, I think, set  21 

ourselves up to have hopefully constructive input in the 22 

process. 23 

   But I wanted to make sure that we have 24 
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an opportunity as a full council to look at some of the 1 

proposed management measures.  If you all have any 2 

comments on those today, I think it would be helpful to 3 

provide input back to Protected Resources in terms of 4 

whether you want to see any additional measures added, 5 

if you have specific concerns about these measures. 6 

   One of the concerns that was very clear 7 

in the committee discussion where we had a number of 8 

members of the public in attendance as well, was the fact 9 

that it's going to be really critical to have I think 10 

a very high resolution analysis of this data done because 11 

there are a lot of very important details about net 12 

configurations and as Dewey pointed out, where exactly 13 

the nets are being fished in terms of what the rates of 14 

interaction or the nature of those interactions might 15 

be.  So it's going to be important to have really a lot 16 

of data and I think detailed analysis to support 17 

ultimately what types of management measures are 18 

necessary and when and where they might be necessary. 19 

   One of the recommendations from the 20 

committee was that if we have gear restrictions that they 21 

be limited to areas and times when sturgeon are present.  22 

So that would further delimit potentially the impacts 23 

of the management measures that are ultimately required. 24 
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   But I thought we did have a very good 1 

discussion at the committee level, but I think it's 2 

important to continue to get council input on this and 3 

public input as well.  Hopefully, we'll have that as we 4 

go forward both through the committee and through an AP. 5 

   Yesterday the Executive Committee met 6 

and discussed AP nominations for our other advisory 7 

panels, and they suggested that we go back out for this 8 

specific Sturgeon Committee and readvertise so that we 9 

can seek to get and really recruit that type of expertise 10 

to put together an AP to support the committee and the 11 

Council in the process.  A lot of the states that are 12 

represented on this council are also obviously engaged 13 

in ongoing discussions with Section 10 consultations to 14 

try to make sure that state water fisheries are covered.  15 

There were a lot of questions at the committee meeting 16 

about that process, and Protected Resources I think did 17 

a great job of answering those questions.  We had a lot 18 

of them. 19 

   And obviously there's a lot of work yet 20 

to be done by the states as they go through those 21 

application processes.  But today we wanted to have an 22 

opportunity to let the full council review some of the 23 

management measures that hopefully will be reflected in 24 
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the biological opinions and also discuss any concerns 1 

you might have related to the ongoing biological opinion 2 

and if you have any governance proposals or other 3 

concerns about the advisory panel. 4 

   But, again, I appreciate the engagement 5 

that we've already had with the Office of Protected 6 

Resources and with the regional office.  They've been 7 

very receptive to our input, and hopefully that will go 8 

a long way as we go forward into this process.  Are there 9 

any questions or comments about the management measures 10 

that we have in place?  Vince. 11 

   VINCENT O'SHEA:  Thank you, Mr. 12 

Chairman.  As you were going down that list -- you know, 13 

it occurs to me that there's fisheries that are occurring 14 

in the EEZ that aren't covered under a fishery management 15 

plan.  So one example might be the trawl fishery for 16 

croaker which are landed and landings are monitored by 17 

the state.  So, if Kim is still on or Dan is still on, 18 

I'm wondering where the take responsibility for a 19 

fishery like that would reside.  Does it reside within 20 

NOAA because it's an activity that's occurring in the 21 

EEZ?  But on the other hand, it's not under a permit 22 

that's I don't think issued by NOAA to take croaker. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim. 24 
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   KIM DAMON-RANDALL:  I'm sorry.  I was 1 

trying to switch between the sound on the webinar and 2 

the sound on my phone because I can't hear very well on 3 

my phone.  Can you repeat the question? 4 

   VINCENT O'SHEA:  Sure.  So there's 5 

fisheries occurring in the EEZ that aren't covered under 6 

a fishery management plan.  Who's on the hook for the 7 

takes that may be coming from that fishery?  And one 8 

example I thought of was the croaker fishery. 9 

   KIM DAMON-RANDALL:  So it's not managed 10 

by the state either? 11 

   VINCENT O'SHEA:  Not in the EEZ it's 12 

not. 13 

   KIM DAMON-RANDALL:  I'm not sure.  I 14 

would have to check into the answer on that one. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Thanks, Kim.  Other questions? Peter deFur. 17 

   PETER deFUR:  Thank you, Mr. Chairman.  18 

As you pointed out, management measures are put in place 19 

at a time -- or as somebody mentioned at a time and space 20 

that's appropriate, requires that we have some sort of 21 

reasonable if not very good knowledge about the 22 

distribution in time and space for the sturgeon. 23 

   Who's responsible for collecting those 24 
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data, and as we go forward those data will be part of 1 

the picture to paint the recovery of the stock and, 2 

quote, the population.  So I think the population is 3 

probably what we're looking at here.  So I'm not sure 4 

who's responsible for that.  Is there a clear answer to 5 

that? 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

Peter, some of the data obviously is going to come out 8 

of the observer program.  But I think the question is:  9 

What sort of analyses are going to be done with that? 10 

   I think one of the things that we've 11 

heard is that it's going to need to be done at a very 12 

high degree of resolution so that we can discriminate 13 

between which gears are having adverse interactions and 14 

which are not.  And, again, the temporal and spacial 15 

aspects of it are also going to be important.  Chris 16 

Zeman. 17 

   CHRISTOPHER ZEMAN:  I have a question, 18 

and I'll make a comment.  But my question was:  You 19 

mentioned that the goal here is a 4 percent mortality 20 

rate.  Can you explain that?  This is to Kim I guess. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim, 22 

did you hear that? 23 

   KIM DAMON-RANDALL:  No.  I can't hear 24 
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that.  I'm sorry. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  2 

The question was that the goal appears to be a 4 percent 3 

mortality rate, and can you explain that or provide some 4 

context for that as an objective. 5 

   KIM DAMON RANDALL:  Sure.  In 2007 the 6 

Atlantic States Marine Fisheries Commission and the 7 

Northeast Fishery Science Center worked together with 8 

some sturgeon experts on a bycatch analysis, and part 9 

of that effort looked at some of the existing literature, 10 

and at that same time in 2007, Andy (Inaudible) from New 11 

York EEC and several coauthors published a population 12 

estimate for the Hudson River using fishing dependant 13 

data from 1985 to 1995, and they looked at what the target 14 

rate was for cutting a sustainable fishery.  And that 15 

information is included in the ASMFC Science Center's 16 

bycatch report from 2007.  And basically, it concludes 17 

that anything over 3 or 4 percent antiprojectic 18 

mortality is coding the recovery potential of the 19 

species.  So that's where that target rate comes from, 20 

and it's addressed in much better more comprehensive 21 

detail than I portray in my answer.  But hopefully you 22 

can look at that report, and if you have follow-up 23 

questions, the people at the Science Center, Paul and 24 



  
 

 

 
 
 

 116

Kim, could probably give you good answers to that. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 2 

you, Kim.  Other questions?  Does the Council have any 3 

specific recommendations above and beyond what was 4 

recommended by the Committee in terms of any management 5 

measures that they want to see considered on the list 6 

that would potentially go into or come out of the 7 

biological opinion? 8 

   Hopefully, we would have some 9 

flexibility after the biological opinion is drafted if 10 

additional management measures come to light that would 11 

be beneficial to add those.  But does the Council have 12 

any additional recommendations in addition to what the 13 

Committee had discussed at this point in time?  Chris 14 

Zeman. 15 

   CHRISTOPHER ZEMAN:  I would recommend 16 

including the alternative of implementation of an FMP 17 

for sturgeon. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  What 19 

would be the basis for having a sturgeon FMP? 20 

   CHRISTOPHER ZEMAN:  The basis here is 21 

I've only been on this council for several years, but 22 

already I've been surprised several times on the plight 23 

of our anadromous species.  And this seems to be a 24 
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situation where what we've done in the past has not 1 

really been sort of a target rebuilding approach with 2 

sort of federal assistance on rebuilding. 3 

   And I see that with anadromous species 4 

the real problem here is that everyone's kind of pointing 5 

the finger at everyone else, and no one's really taking 6 

that responsibility and saying this is what we need to 7 

do, and let's do it. 8 

   And I see this council would be better 9 

off in directly taking on the management of these species 10 

in coordination with the Commission and with the lead 11 

of the Commission as opposed to just not managing it and 12 

waiting for the ESA listing to hit us like a brick in 13 

the face. 14 

   And I've seen this with river herring.  15 

I've seen this now with sturgeon.  I can't wait to see 16 

when the next anadromous species that's going to be 17 

listed is going to hit us. 18 

   And so this is a proactive measure.  19 

This is a rebuilding plan that would probably take 20 

decades.  This is something that will not happen 21 

overnight.  And in my experience, rebuilding takes 22 

constant time, coordination, and resources.  And if 23 

we're not doing this every year in a sort of coordinated 24 



  
 

 

 
 
 

 118

fashion, then we're not going to rebuild Atlantic 1 

sturgeon.  And the real goal here should be rebuilding 2 

sturgeon, not just trying to maintain a 4 percent 3 

mortality, which is basically going to keep us in this 4 

dire condition for a very long time. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim, 6 

how would the take recovery team efforts relate to 7 

rebuilding the sturgeon population? 8 

   KIM DAMON-RANDALL:  So, as part of the 9 

listing, we'll form a recovery team that will develop 10 

the listing and down listing criteria and also identify 11 

recovery efforts to adjust all of the ongoing threats 12 

to a species, not just fishing, all of the other threats 13 

as well so that all of the what the previous speaker was 14 

talking about will be dealt with in the recovery plan 15 

in an attempt to recover the species and show what it 16 

would to take to get to recovered level. 17 

   The 4 percent mortality rate is just a 18 

number that we're using in the consultations that they 19 

really need to get the numbers down below that to not 20 

continue to jeopardize the species.  But we'd be 21 

targeting trying to improve the status of the species 22 

as well and get them to a point where they can come off 23 

the list. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 1 

you.  Vince. 2 

   VINCENT O'SHEA:  Thanks, Mr. Chairman.  3 

So -- you know, the issue about a sturgeon plan for the 4 

Council was suggested -- and maybe the poor analogy I 5 

was thinking of is sea turtles.  If you go down the Gulf 6 

of Mexico, I mean they have a high interaction of sea 7 

turtles down there in the shrimp fishery, but that's 8 

dealt with through regulations in the shrimp fishery to 9 

put Teds on and do measures to protect turtles, not to 10 

develop a turtle plan within -- you know, the Gulf 11 

Commission.  And we're dealing with turtles on the east 12 

coast up into North Carolina as well. 13 

   So the issue of trying to avoid an ESA 14 

listing on Atlantic sturgeon by having a preemptive FMP 15 

I mean that's already happened.  So the next time we get 16 

a chance to look at that is five years perhaps on a 17 

re-examination of a listing. 18 

   So actually I think now you've upgraded 19 

the caliber of the protection gun by this thing going 20 

ESA, that all the things that are going on in the habitat, 21 

the related maritime activities, all of those things are 22 

now going to be brought to bare in trying to turn this 23 

species around. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  1 

Chris. 2 

   CHRISTOPHER ZEMAN:  I sort of see it as 3 

we have two options here; one, this whole sturgeon issue 4 

goes -- we're providing input at this outset 5 

opportunity.  That's probably the last time we have this 6 

input.  It then goes to a recovery team that's within 7 

NOAA, and it's within DC I guess.  We're not consulted 8 

on that again.  Or we have the option of it comes to us; 9 

we have all the states here that are affected; we have 10 

all the coordination ability here; and we are sort of 11 

the drivers of our own destiny in terms of sturgeon. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 13 

think one complications, Chris, is the fact that it's 14 

already listed and we'd be operating under Magnuson 15 

which wouldn't put us in a position to afford the same 16 

degree of remedy if you will on some of these other issues 17 

that are important like habitat or interactions that are 18 

outside of the fishery.  I think that's the basic 19 

dichotomy between the two laws.      20 

   So I don't know that we would advance 21 

sturgeon conservation any further by doing that.  But 22 

I think the issue of the participation in governance is 23 

a good question, and I would suggest that we try to have 24 
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a relationship to or seat on the take recovery team that 1 

Protected Resources puts together.  And, Kim, in terms 2 

of membership, is that a possibility that we could have 3 

a seat on the take recovery team or have a staff 4 

relationship to that team? 5 

   KIM DAMON-RANDALL:  Yes.  Definitely.  6 

I was going to provide my clarification to that.  The 7 

recovery planning process is as inclusive as it can 8 

possibly be.  We definitely seek public engagement, 9 

engagement from the councils.  We're hoping that the 10 

Atlantic States Marine Fisheries Commission's Sturgeon 11 

Committee will be a large part of the recovery team.  So 12 

we try to make it as encompassing as possible.  So 13 

definitely council members or staff or whoever's 14 

interested can (inaudible) the recovery planning 15 

process. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 17 

you, Kim.  At this point I'd like to ask if there's any 18 

public comment or input that anybody would like to 19 

provide.  And I would suggest that some of that if 20 

there's any specific recommendations related to the 21 

feedback that the Committee has had.    22 

 The Committee's already made some draft 23 

recommendations to Protected Resources regarding 24 
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potential management measures, and that's just a 1 

comprehensive list of measures.  It's not a final list.  2 

But we have made recommendations at that level. 3 

   But if there are any public comments 4 

particularly on those, I'd like to have those at this 5 

time.  Kelly.  Just come on up.  There's a microphone 6 

next to Jim.  If you want to sit right there, please.  7 

And please state your name for the record, Kelly. 8 

   KELLY PLACE:  Hi.  I'm Kelly Place, 9 

Director of Research and Policy for the Virginia 10 

Watermen's Association.  We've been researching 11 

sturgeon for many years under Sea Grant and other 12 

auspices. 13 

   To Rick's request of specificity on the 14 

items you've been talking about now, one really 15 

important thing that I brought up at the ad hoc meeting 16 

on March 19th up in Baltimore was I feel that NMFS is 17 

making a serious error in not qualifying the number of 18 

takes. 19 

   Sure we want to quantify the number of 20 

takes and then attribute it to various gears and spacial 21 

and temporal changes in fisheries in the gear; but if 22 

you don't qualify these takes, it will be terribly 23 

inaccurate. 24 
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   I would say there are basically five 1 

categories within which the takes should be qualified 2 

pretty much in this order of priority: soak time, water 3 

temperature, location, water quality, and dissolved 4 

oxygen. 5 

   Those five factors are enormous in 6 

determining whether a sturgeon interaction turns into 7 

a mortality or just a simple release.  For example, in 8 

the ocean off Virginia, say striped bass or dogfish, at 9 

this point people have to tend their nets, and those 10 

fisheries take place in cold water which has pretty high 11 

dissolved oxygen content.  Because the people tend 12 

their nets, if you have a hundred takes in a fishery like 13 

that, regardless of where it is, you're very unlikely 14 

to have any sturgeon mortality. 15 

   On the other hand, if you have someone 16 

with long soak times, warm water, low dissolved oxygen 17 

or any of these other factors, you could have mortalities 18 

of 20, 40, even 50 percent. 19 

   So to consider the takes in one fishery 20 

equal to the takes in the others is dramatically wrong.  21 

And I mention those five factors.  It shouldn't be hard 22 

to make an index and weight the effect of those factors, 23 

of course syncing them up with the various fisheries and 24 
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the gear that's used in them. 1 

   But just to quantify these takes as 2 

though all takes were equal to each other is dramatically 3 

flawed, and you'll have all sorts of different 4 

stakeholders claiming different discrimination, and 5 

they would be right because you can't consider them all 6 

the same. 7 

   One other very important thing as far as 8 

the Virginia Watermen's Association is concerned we've 9 

done eight straight years of sturgeon research.  I've 10 

been writing these grant proposals.  We're really 11 

dismayed even though NMFS does a good job at saying 12 

they're looking for stakeholder participation, but 13 

we're really dismayed at their lack of answers and their 14 

lack of using the best scientific information available 15 

in coming up with this determination. 16 

   As far back as 2004 I asked when I 17 

announced I was getting ready to start these sturgeon 18 

projects, I asked the people at NMFS and other agencies 19 

to please send us observers, please have Geneticist 20 

ready to analyze the DNA that we've collected. 21 

   For eight years we could never get any 22 

observer from NMFS, so we got observers from VMS and BMRC 23 

and US Fish and Wildlife and even ASMFC.  NMFS has 24 
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ignored the vast amount of DNA samples that we've 1 

collected.  And other members of the Virginia sturgeon 2 

partnership, like Mr. deFur's colleague up at BCU. 3 

   We've actually caught and collected DNA 4 

from more adults in the James River than NMFS presumes 5 

exist under the best scenario.  We have not caught all 6 

the fish in the Chesapeake Bay.  It's highly unlikely 7 

that we've caught one percent. 8 

   These are just examples of several 9 

orders of magnitude -- at least one order of magnitude, 10 

probably two that we feel we can demonstratively show 11 

NMFS assumptions are that erroneous.  It's incredibly 12 

disturbing to us.  Our objections and concerns are far 13 

too numerous to list now.  We'll do that in a written 14 

report that we'll submit.  But I would suggest we have 15 

a couple just real simple, quick recommendations. 16 

   We're aware that the ASMFC has submitted 17 

a letter to NMFS asking for an extension, a one year 18 

extension of the implementation of the final rule.  19 

There are not many people that think that will happen.  20 

In fact, it may well be precluded by law. 21 

   We hope that NMFS does show that latitude 22 

to the east coast fishery management councils and 23 

commissions.  Failing that, we're also aware that ASMFC 24 
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has discussed requesting a down listing or a delisting 1 

of the species, and failing that they've also discussed 2 

possibly petitioning for a down listing or a delisting 3 

much as in our DC petition for the listing in the first 4 

place. 5 

   We strongly recommend that the 6 

Mid-Atlantic Council as well as ASMFC follow those ideas 7 

that they've been discussing because as I look through 8 

everything from the final listing determination, the 9 

petition that the NRDC submitted, it's painfully obvious 10 

that they have ignored our volumes and volumes of eight 11 

years of data; however, there were certain times that 12 

they did elude to that, but only when they were 13 

mischaracterizing, misquoting, and misportraying our 14 

work.  For example, in the York River, they pretty much 15 

portrayed that population as a tiny remnant population 16 

teetering on the edge of extinction and have cited papers 17 

by Geneticist based wholly on our DNA samples that we 18 

submitted.  So they claimed basically there were few 19 

fish in the York River. 20 

   What they don't understand is the one 21 

paper by Ike Wargen that they cited his analysis based 22 

wholly on our samples was from a small subset which was 23 

in turn a small subset of the amount of fish that we had 24 
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gotten which were caught by two guys in two months 1 

sitting in one place croaker fishing, so they assumed 2 

that this small subset of the 200 samples that these guys 3 

got were the only fish in the York River. 4 

   It almost boggles our mind that NMFS 5 

would make these determinations of such specificity when 6 

they've ignored our data and failed to answer the 50-some 7 

questions we asked in the federal comment period. 8 

   So that's extremely disturbing to us, 9 

and that's why we think that Mid-Atlantic and ASMFC 10 

should pursue those strategies that they've been talking 11 

about because we feel and we have looked at and analyzed 12 

a lot of the state data that you guys have, like from 13 

North Carolina and other states.  We strongly believe 14 

that the sturgeon data, the individual states have that 15 

when they analyzed this that we don't believe NMFS 16 

analysis will stand up, and that's one reason why most 17 

of the states did not support this listing or this level 18 

of listing, because their data said otherwise. 19 

   So we'll, like I said, list our 20 

objections later in writing, but I do encourage the 21 

Mid-Atlantic to go with ASMFC, and I do encourage if 22 

necessary a petition to either delist or down list this 23 

species. 24 



  
 

 

 
 
 

 128

   The last thing I'll mention is we just 1 

got work day before yesterday that we're not allowed to 2 

handle sturgeon anymore, never mind that we've collected 3 

a couple thousand pieces of DNA, and we've gone down the 4 

checklist of research needs that NMFS had.  They're 5 

vital research needs. 6 

   And I've been looking at that for years.  7 

I used to sit on the ASMFC as proxy for the legislative 8 

rep.  So we started filling NMFS research needs.  They 9 

needed DNA for mixed stock analysis.  Got that.  They 10 

need to know how many returning adults, on and on and 11 

on. 12 

   So we fulfilled all these things.  We've 13 

got the information sitting there waiting for NMFS to 14 

analyze, and they ignore it.  So that's just one example 15 

of we think basically scientific misconduct.  But 16 

that's our opinion, and we'll back that up later if 17 

necessary.  Thank you. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 19 

you, Kelly.  Other comments?  Greg. 20 

   GREGORY DIDOMENICO:  [Inaudible.] 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Well, 22 

I would appreciate an opportunity to have those comments 23 

tonight while we have this group together.  So, if you 24 
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have additional comments, we'll take those as well. 1 

   GREGORY DIDOMENICO:  Quick question for 2 

staff.  This is Greg Didomenico, Garden State Seafood 3 

Association.  Jim, could you go back to one of your 4 

slides that indicates the fisheries that will be part 5 

of the -- okay.  There it is. 6 

   Perhaps Kim can answer or other staff.  7 

Will the biological opinion be looking at mesh sizes 8 

associated with those directed fisheries in the 9 

biological opinion? 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim, 11 

did you hear that? 12 

   KIM DAMON-RANDALL:  I did.  Yes, in the 13 

description of the fishery, we talk about the various 14 

mesh sizes that are used in each of the fisheries.  And 15 

where we have the data for the observer program Atlantic 16 

sturgeon, we will include that as well.  So it will be 17 

incorporated to the best of our ability in the bio. 18 

   GREGORY DIDOMENICO:  Excellent.  Thank 19 

you, Kim, for clarifying that.  Next question 20 

specifically to Kim.  Kim, you said something that I 21 

think clarified an issue that was a little murky during 22 

the joint New England Council/Mid-Atlantic Council 23 

meeting last week.  You said the biological opinion will 24 
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focus on mortality. 1 

   Am I to assume that when you do the 2 

biological opinion and you are looking at risk and 3 

jeopardy, etcetera, etcetera, you will be able to 4 

consider when an incident occurs was there a mortality; 5 

and with an issue like soak time in a gillnet fishery, 6 

you will be able to assign lesser risk, for the lack of 7 

a better word, because of soak time even though there 8 

was an incident and it didn't result in a mortality? 9 

   KIM DAMON-RANDALL:  So where we have the 10 

information available, we will try to do that.  As I 11 

said, the jeopardy we're looking at mortality, but we 12 

do have to look at that overall take level as well. 13 

   So we have to differentiate between 14 

takes that occur where the fish is released alive and 15 

hopefully unharmed and takes that occur where it results 16 

in mortality.  So we do have to do that based on the 17 

information that we have.  And you would have estimates 18 

of mortality for otter trawl and estimates of mortality 19 

for gillnet, based on the Science Center's analysis, and 20 

those are the data that we'll be using.  And that's 21 

estimates of known mortality.  So there could have been 22 

mortalities associated with otter trawls or other gear 23 

where the fish appeared alive when it went back in, that 24 
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there was a portion discard mortality, but we don't have 1 

information on any of those rates. 2 

   GREGORY DIDOMENICO:  Okay.  Thank you, 3 

Kim.  Those are two big issues that were sort of murky 4 

as we were concerned.  So thank you very much for 5 

clearing those up.  One more question for the chairman. 6 

   Rick, you alluded to it earlier.  The 7 

Council will have the opportunity to provide comments 8 

for the draft biological opinion.  Is that what you mean 9 

by this approach and the timeliness of the biological 10 

opinion? 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Greg, 12 

we're providing input through the committee process and 13 

here today.  I mean to the extent that we have specific 14 

recommendations, we can provide those to the Office of 15 

Protected Resources, and I've suggested that we do that 16 

to the extent that we have any recommendations or advice 17 

on those details.  And we did that at the committee 18 

meeting.  We had the opportunity to do that here 19 

tonight.  And we would anticipate that those 20 

recommendations would be reflected in the potential, 21 

reasonable, and prudent measures or RPAs that come out 22 

of the biological opinion.  And I'll ask Kim if there's 23 

an opportunity perhaps to have a look at a draft.  I 24 
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don't know if there will be a draft opinion that comes 1 

out, or what the process will be for transmitting that 2 

back to the Council. 3 

   KIM DAMON-RANDALL:  We typically are 4 

only able to provide a draft to the option agency.  So 5 

I'm not sure.  I have to check with legal counsel on how 6 

that would work. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 8 

you, Kim.  Does that clarify, Greg? 9 

   GREGORY DIDOMENICO:  It does.  As long 10 

as we -- you know, it would be great to get a 11 

clarification of that and an answer 'cause certainly 12 

don't want to have a final biological opinion handed to 13 

you before you can provide significant comments on the 14 

draft and then as it should be reflected in the final. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Right.  But, again, we are providing input into the 17 

process here very early on.  I mean this is the earliest 18 

possible opportunity I think for that type of 19 

engagement.  So we're trying to provide as much 20 

opportunity for that input as we can, and I think that 21 

should be constructive.  But, again, the discussions 22 

we've had at least at the committee level with protected 23 

resources suggested that the biological opinion would 24 
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be drafted in such a way that it defines a management 1 

objective and the Council should have some flexibility 2 

in terms of how those management measures are combined 3 

or tailored to meet the necessary conservation 4 

objectives or reduction in mortalities. 5 

   And, again, I think there's going to have 6 

to be a lot of fine scale analysis of some of these 7 

details in order to put these together in a way that's 8 

appropriate and fair to the fisheries. 9 

   GREGORY DIDOMENICO:  I believe that's 10 

the key, Rick.  I appreciate you saying that.  One last 11 

thing just for those who are interested, I just got a 12 

text from Kevin Wark who is a member GSSA who you met 13 

at the New Jersey meeting. 14 

   He's doing a sturgeon tagging program 15 

with University of Delaware.  He just had his 412th 16 

sturgeon in four sampling seasons, which are very, very 17 

short.  They've had no tag recaptures whatsoever. 18 

   They've had over 110 fish that are well 19 

beyond the size that the Agency thought existed in that 20 

area, and he also wanted to make sure that there was not 21 

enough bycatch to fill up a 50 pound basket, so.  Also, 22 

they only had one mortality, and that was from a shark 23 

predation event, so.  It's going very well.  Just to 24 
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mention that.  Thank you.  It's happening as we speak.  1 

Thank you. 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 3 

you, Greg.  Other comments?  Vince. 4 

   VINCENT O'SHEA:  I had one question 5 

here.  I'm not sure whether it's for Dr. Weinberg or Mr. 6 

Armstrong or Kim.  But we have a slide in front of us, 7 

Kim, that says sink gillnet approximately 320 8 

mortalities a year, 20 percent mortality.  So does that 9 

mean there were 1600 interactions in gillnets? 10 

   And the question is:  On those 1600 11 

interactions, were they extrapolated interactions, or 12 

were they observed interactions; and then you assumed 13 

the 20 percent mortality on those 1600 interactions and 14 

then came up with the 320; is that what we're looking 15 

at? 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim. 17 

   KIM DAMON-RANDALL:  The number of 18 

encounters and mortalities is done through 19 

extrapolation.  I think if someone from the Science 20 

Center is there, they might be able to better explain 21 

the process. 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Jim, 23 

go ahead. 24 
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   JAMES WEINBERG:  This is Jim Weinberg.  1 

I am not familiar enough with the calculations to answer 2 

that question.  Sorry. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Go 4 

ahead, Vince. 5 

   VINCENT O'SHEA:  Well, I mean it's 6 

certainly -- I mean I'm kind of impressed by that number.  7 

I mean there's some data saying we're killing 320 8 

sturgeon a year.  I mean that's an important number to 9 

us to be thinking about. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Other 11 

comments or questions?  Chris. 12 

   CHRISTOPHER ZEMAN:  In terms of the 13 

recovery, I guess the plan here is that these are all 14 

going to go to a recovery team.  How successful have 15 

recovery teams been in terms of rebuilding and delisting 16 

other endangered marine life, like salmon? 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim. 18 

   KIM DAMON-RANDALL:  So we have to -- 19 

well, we don't have to.  We gave you that generally 20 

recovery plans for all the species that we list, and it's 21 

generally it takes sometimes if we try to make it as 22 

inclusive as possible, we don't often have a lot of 23 

resources to work on a lot of the efforts that are 24 
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identified in the recovery plan. 1 

   So we've definitely through the recovery 2 

plans got a lot of good recovery efforts.  We haven't 3 

at least in the northeast delisted any of the species, 4 

but we're in the midst of doing a new status review on 5 

(inaudible) and may end up putting forward a new listing 6 

determination based on the new information on their 7 

status.  So we definitely are working towards recovery 8 

for a lot of different species.  It's a lengthy process. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 10 

you, Kim.  The estimate of -- 11 

   CHRISTOPHER ZEMAN:  Follow-up comment.  12 

I'm sorry. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  14 

Go ahead, Chris. 15 

   CHRISTOPHER ZEMAN:  I'm sorry.  I would 16 

like to make that a motion for the FMP amendment 17 

approach.  I just want to see -- I don't want to leave 18 

that hanging.  I don't think there was a final decision 19 

on that. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  21 

We have a motion to initiate a sturgeon FMP. 22 

   CHRISTOPHER ZEMAN:  Just to include in 23 

the list of alternatives and options because all these 24 
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options really are FMP management alternatives within 1 

an FMP.  We're kind of proposing everything, except for 2 

the one thing we usually would do here, which is create 3 

an FMP amendment.  So I just want that to be included 4 

in the list of alternatives, and that's it. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

There's a motion to include a sturgeon FMP as an 7 

alternative management measure.  Is there a second to 8 

the motion?  Is there a second to the motion?  The 9 

motion fails for lack of a second.  Kim, I wanted to ask 10 

you:  The projected mortalities that are extrapolated 11 

are those just in federal waters, or does that also 12 

include state water components of those federal FMPs? 13 

   KIM DAMON-RANDALL:  It's primarily 14 

federal waters because the extrapolation was done with 15 

the Observer Program records and then using landings 16 

data from the VTR reports. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 18 

you.  Dewey Hemilright. 19 

   DEWEY HEMILRIGHT:  Thank you, Mr. 20 

Chairman.  I got a couple observations.  Could you go 21 

back on the slide where it shows the 20 percent number 22 

for sink gillnets.  When you look up here at sink 23 

gillnet, it's kind we've grouped all the gillnets 24 
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together. 1 

   In monk fishery you're using a sink 2 

gillnet, but it's an anchored gillnet.  It's anchored.  3 

So even though it's got a definition of a sink gillnet, 4 

it's totally different.  So, when you put these 5 

mortalities you're kind of grouping everything 6 

together.  And so on first hand when it's coming out to 7 

the public, and we're seeing everything grouped 8 

together, this needs to be parsed out so you get an 9 

accurate picture.  And second of all, just from my 10 

personal observation, I don't believe that the observer 11 

work is just from in federal waters. 12 

   I believe that in North Carolina a 13 

majority of the observer work in the northeast area that 14 

comes down and observes North Carolina is over 50 percent 15 

observed in state waters.  I know it for a fact 'cause 16 

I see it.  They go on my boat. 17 

   Second of all, I looked at the paper that 18 

was done by the two guys that were looking at the 19 

research, the abundance catch estimates.  I believe I 20 

talked with Jim about that -- Armstrong.  And on that 21 

analysis, they had major summaries of their paper. 22 

   They had about 12 major summaries, and 23 

on No. 7 of the major summaries they said that based on 24 
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this paper there was no observer work that was in state 1 

waters.  I believe that to be wrong. 2 

   So not picking on stuff, but when it goes 3 

out at public on first perception, you need to give the 4 

best accurate picture of the different things.  And the 5 

determinations and the labeling of the gear one size 6 

doesn't fit all.  And here you look at it as one size 7 

fitting all.  But I would also caution to go back and 8 

look at your observer work because on the observer work 9 

you have a block of 635 particularly off North Carolina.  10 

Well, that block is a 60-mile block.  It's not correct.  11 

I don't believe that that information -- I believe that 12 

a majority of the work in North Carolina comes from state 13 

waters with the federal observers.  So that might be 14 

something that somebody could check on. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  And, 16 

Dewey, we can follow-up I think with Protected Resources 17 

on some of those questions.  Also, I think some of your 18 

comments highlight the fact that we will benefit 19 

significantly by having analyses done that are informed 20 

by a good AP engagement because there are going to be 21 

a lot of really I think detailed nuances across different 22 

gear types even within the gillnet fisheries that really 23 

point out how differently different types of nets 24 
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interact:  how they're hung, how they're fished, when 1 

and where they're being used.  There are going to be a 2 

lot of details that need to be looked at in those 3 

analyses. 4 

   So I think there's going to be a lot of 5 

work yet to be done as the management measures are 6 

ultimately developed.  But we can certainly follow up 7 

with the Office of Protected Resources on some of those.  8 

Other comments? 9 

   KEVIN SAUNDERS:  Thank you, Mr. 10 

Chairman.  Kim, have you identified any traditionally 11 

state managed fisheries that these regulations more than 12 

likely result in a new federal enforcement nexus for the 13 

traditionally state managed fisheries?  And my second 14 

question would be for nonfishing activities:  Have we 15 

either liaisoned with enforcement partners that would 16 

manage those, or have we not identified those; or would 17 

that be something that the Coast Guard and NOAA and state 18 

enforcement authorities would take on as well?  Thanks. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim. 20 

   KIM DAMON-RANDALL:  I'm sorry.  I 21 

completely missed that question.  I can't hear very 22 

well. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Can 24 
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you repeat it, Kevin, and just speak up a little bit?  1 

And if necessary, I'll relay it. 2 

   KEVIN SAUNDERS:  All right.  Sorry 3 

about that.  I was looking to see if you had identified 4 

any state managed fisheries that regulations regarding 5 

sturgeon would generate a thorough nexus for; and then 6 

in addition to that, if there's any nonfishing 7 

activities that -- you know, federal enforcement 8 

authorities like Coast Guard and NOAA and even the state 9 

enforcement authorities would have to be more involved 10 

in them than they are now in order to ensure that the 11 

regulations were adhered to?  Thanks. 12 

   KIM DAMON-RANDALL:  I'm not sure if I 13 

heard the question.  Was the question whether or not 14 

we're going to be looking at state fishery interactions? 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Kim, 16 

the question relates to the law enforcement dimensions.  17 

The question is:  Have you all looked at whether there's 18 

state fisheries interactions that would have a federal 19 

nexus for enforcement, or if there are nonfishing 20 

interactions, for example the shipping industry or 21 

something like that, that would result in additional 22 

enforcement requirements by the Coast Guard or NOAA at 23 

the federal level? 24 
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   KIM DAMON-RANDALL:  That's something 1 

there's a potential for that, and we've actually in the 2 

northeast region office we've established an Atlantic 3 

sturgeon task force to bring representative from all of 4 

the various divisions and offices including OLE and 5 

general counsel and all of sustainable fisheries, all 6 

the other divisions together so that we can work through 7 

all of these issues. 8 

   And we had a webinar with other federal 9 

agencies to talk about the listing, and Coast Guard 10 

participated in that, and I had a follow-up conversation 11 

with them.  So we're talking to them and trying to 12 

(inaudible) those issues as well. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Thanks, Kim.  Other questions?  Are there any other 15 

comments at this point?  Is the Council comfortable with 16 

the Committee's recommendations in terms of management 17 

measures at least for consideration and also with the 18 

recommendation that we advertise for and put together 19 

an advisory panel to support the process? 20 

   Okay.  With that, Jim, is there anything 21 

else to come before us?  Okay.  And I would be remiss 22 

if I did not acknowledge that today was Dr. Tom Hoff's 23 

final presentation to the Council.  And congratulations 24 
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are in order for Tom after completing  nearly 30 years 1 

of service to the Council.  We'll be honoring him 2 

tonight with a dinner at Kelly's at 6 p.m.  So 3 

congratulations, Tom.  [Applause.]  And with that 4 

we're adjourned.  Thank you.*** 5 

 6 

 7 

 8 
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[] 1 

 _______________________________ 2 

 INTRODUCTIONS AND ANNOUNCEMENTS 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Again, congratulations to Dr. Tom Hoff.  Our first order 5 

of business is spiny dogfish.  We have a discussion on 6 

the options in Amendment 3.  And, Jim, are you ready? 7 

 _____________ 8 

 SPINY DOGFISH 9 

   JAMES ARMSTRONG:  Thank you, Mr. 10 

Chairman.  I'm going to try to keep this as short and 11 

painless as possible.  Just to say where we are in the 12 

process, we have a timeline up on the screen now where 13 

the task at hand today is to approve the alternatives 14 

for analysis in the amendment, and we're looking for an 15 

implementation date of May 1 next year; May 1, 2013. 16 

   So, following today's action, we'll get 17 

cracking on getting the document ready.  We'll bring 18 

that to you in June, and then once the Council has 19 

approved it in June, then we'll get it out for some public 20 

review and then go on from there for final approval and 21 

submission. 22 

   So action will be required today in terms 23 

of approving the alternatives.  Just to remind the 24 
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Council, the issues that are under consideration in 1 

Amendment 3 are:  to add the allowance for research 2 

set-aside, to update essential fish habitat, to 3 

establish a mechanism for carrying over management 4 

measures from a given fishing year into the next in lieu 5 

of rulemaking or should rulemaking be delayed in any way, 6 

just a bit of administrative work there.  And then 7 

probably the most important thing in the amendment in 8 

terms of problem set that we've had is quota allocation, 9 

commercial quota allocation.  So we'll try to fix that. 10 

   The alternatives that will be shared 11 

with you today were developed and approved by the 12 

Amendment 3 FMAT.  So this constitutes formal 13 

submission of those approved alternatives by the FMAT 14 

to the Council. 15 

   Within the issue of adding RSA 16 

allocation or an allowance for RSA, the alternatives 17 

are, of course, always the first alternative is no 18 

action, not to do anything. 19 

   And then originally I believe when I 20 

first brought this up with the FMAT, we were going to 21 

go along with the cap of 3 percent for RSA for dogfish 22 

because 3 percent is the standard for all the 23 

Mid-Atlantic plans. 24 
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   There was some discussion on the FMAT 1 

about possibly allowing for as much as a 5 percent 2 

allocation.  And the larger percentage there is an 3 

accommodation to deal with the low value of spiny 4 

dogfish.  And it was envisioned that perhaps if there 5 

was some exploration of this male-only fishery that's 6 

been talked about for some time, this might be a way to 7 

allow for substantial harvest and to explore that.  So, 8 

anyway, just the higher percentage does allow us greater 9 

flexibility, and the FMAT thought that the Council might 10 

want to consider that.  So, rather than just an action, 11 

no action situation for RSA, we've actually got the 3 12 

percent standard or if the Council so wishes 5 percent.  13 

So that's for that one. 14 

   And for EFH, basically this is just a 15 

thing we have to do in order to keep the FMP up to date 16 

and compliant with Magnuson requirements for EFH.  So 17 

we're going to have to do it.  The alternatives listed 18 

are:  no action, which would kind of be out of compliance 19 

in a sense; and then the action alternative is to update 20 

EFH accordingly.  So that's it.  So that's EFH. 21 

   The management measure carryover what 22 

this does is, like I said, is it maintains status quo 23 

management measures into a new fishing year through 24 
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rulemaking until replaced by rulemaking.  The action 1 

would be to do it or not to do it.  I'm sorry.  The 2 

alternatives would be to do it or not to do it. 3 

   And thus far everything that we've done, 4 

discussed, could probably be done outside of a MEPA 5 

document with a categorical exclusion.  These are 6 

administrative issues and very easy to deal with.  And 7 

the impact analysis would be almost nil.  But then we 8 

get into the commercial quota allocation, and that's 9 

probably the most complicated or the most important, 10 

like I said, issue in the amendment.  And the idea here 11 

is to minimize the conflicts and confusion that have 12 

arisen over different commercial quota allocation 13 

schemes in the federal and in the interstate FMPs. 14 

   So the problem here is that in the 15 

federal FMP, we have when it was established in order 16 

to get it through, we came up with a seasonal allocation 17 

scheme, periodic seasonal allocation scheme, the 18 

fishing year divided up into two, six- month periods. 19 

   And given the migratory behavior of 20 

dogfish, this was almost like a proxy for a regional 21 

allocation.  And when the quota was envisioned to be 22 

quite low for a sustained period of time, this was going 23 

to allow access to a bycatch fishery throughout the 24 
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fishing year along the coast. 1 

   The stock rebuilt I think a little 2 

quicker than everybody expected, and now we're in more 3 

of a maintenance mode, and the Commission due to I guess 4 

the speed with which it can do things is a little greater 5 

than in the federal system, has already adopted a 6 

geographic allocation of the quota.  So that's in place.  7 

And maintaining a seasonal allocation in the federal 8 

plan does cause some problems where you have off of given 9 

state you could have the state waters closed and federal 10 

waters open or visa versa.  So that's caused some 11 

problems, and what we want to do is minimize those 12 

conflicts.  This is not a joint plan; it's a 13 

complimentary plan.  The quotas are not additive.  Any 14 

landings are always deducted from either management 15 

body's quota monitoring system. 16 

   And so, anyway, try to minimize the 17 

conflicts to the extent possible in that atmosphere.  So 18 

the alternatives that are available here and that have 19 

been identified by the FMAT are:  no action, of course; 20 

and Alternative 4B, which is to establish a coastwide 21 

quota rather than have any allocation geographic or 22 

seasonal of the quota; and then the final alternative 23 

4C is to match as closely as possible the regional or 24 
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state by state or theoretically whatever allocation 1 

scheme the Commission has come up with. 2 

   So the idea here is either to get out of 3 

the way, establish a coastwide quota that corresponds 4 

to avoiding overfishing under the guidance of the SSC, 5 

and then make that our annual goal; or to get into the 6 

allocation business but do it in a way which meshes very 7 

well with the Commission.  So these are the two 8 

approaches that have been identified by the FMAT under 9 

this issue.  So that's about it.  I have a suggested 10 

motion which is given all the alternatives there is a 11 

brief one that takes into account that you accepted all 12 

those alternatives.  But, if you want to make a 13 

different one. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Jim, 15 

can you go back to the options under No. 4.  If we adopted 16 

4C and mirrored what the ASMFC has in place and the ASMFC 17 

subsequently decided to go to state-by-state management 18 

for the northern states, is that something that we could 19 

framework or build in as a frameworkable option? 20 

   In other words, if we start out with a 21 

regional plan that mirrors what the ASMFC has, but then 22 

they change to go to state by state in the North, could 23 

we simply match that down the road by going through a 24 
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framework process? 1 

   JAMES ARMSTRONG:  You know, I'm not a 2 

hundred percent sure if we can.  I know that once we've 3 

built in some management measures of a certain type, then 4 

the framework process is one where we make minor 5 

adjustments to an existing management structure.  So it 6 

seems like a possibility. 7 

   I guess the thing is with the 8 

Commission's plan is that they just sort of have the 9 

option to perpetually refine their allocation, and they 10 

seem to be in that process and have been ever since they 11 

departed from the seasonal allocation scheme.  So we'd 12 

always be playing catch-up with that.  And a framework 13 

would certainly be the quickest vehicle for matching 14 

what they've got.  But they have the flexibility to 15 

deviate from whatever we've most recently matched 16 

anytime they want. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Understand that.  And my second question goes to that.  19 

I mean I was going to ask.  We've heard a lot as we've 20 

gone through the visioning meetings about constituents 21 

wanting to see periodic reviews of allocations, 22 

specifically state-by-state allocations to ensure that 23 

they're adapted and dynamic because fisheries resources 24 
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redistribute themselves spatially and so forth, and so 1 

people have wanted to see periodic reviews of those 2 

allocations.  I don't see any review process built into 3 

this.  Is that something that we could add, for example, 4 

every three to five years or have a set period for a 5 

review of allocations if we decide to adopt something 6 

like 4C? 7 

   JAMES ARMSTRONG:  Yeah, I'm sure we 8 

could add that without much difficulty. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Red 10 

Munden. 11 

   RED MUNDEN:  Thank you, Mr. Chairman.  12 

I'd ask you to recognize George Darcy first because my 13 

comments might be changed based on his comments. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 15 

you.  George. 16 

   GEORGE DARCY:  Thank you.  I wanted to 17 

make a comment about the wording in Alternative 3.  The 18 

use of the word carryover has a different connotation.  19 

In most of our fisheries, it implies that if you have 20 

unused quota in one year, you can carry some of it or 21 

all of it into the next year. 22 

   So I think rollover is the more 23 

appropriate term here that would be consistent with 24 
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common usage based on my understanding of what you intend 1 

to do.  You just intend to continue the status quo 2 

measures into the next fishing year if the specs aren't 3 

in place in time I think.  Right? 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  So 5 

we're going to say it's a rollover of management measures 6 

to be clear so that it's not a carryover of quota. 7 

   GEORGE DARCY:  Yes. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  9 

Thanks for the perfection.  Red. 10 

   RED MUNDEN:  Thank you, Mr. Chairman.  11 

My comments pertain to Alternative 4.  And my 12 

recollection is that when the Atlantic States Marine 13 

Fisheries Commission management board put in the 14 

state-by-state quota shares for the southern area and 15 

a regional share for New England, I believe they had a 16 

sunset clause that we go back and revisit that within 17 

three years.  Vince is not here, so I'm not sure.  But 18 

that was concern expressed by some of the states who had 19 

the smaller shares, and they said let's let the fishery 20 

run for a year or two.  But I don't have a problem with 21 

those three options that the FMAT has identified.  And 22 

when you're ready, I'm ready to make a motion that we 23 

carry this to public comment, get the public comment. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  Red, 1 

would you be comfortable adding a review provision of 2 

those allocations; in other words, have a built-in 3 

review period? 4 

   RED MUNDEN:  Absolutely. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Other 6 

comments around the table?  Peter. 7 

   PETER HIMCHAK:  Yes.  Your first 8 

question to Mike on the northern region.  I know in 9 

recent board meetings at the ASMFC, some of the states, 10 

Rhode Island and Maine, have expressed the interest of 11 

having a state-specific allocation. 12 

   This could easily be accommodated 13 

through a two board meeting process with an addendum to 14 

get them to that point, and then when the federal plan 15 

was put into place, we wouldn't have to do a framework 16 

to parse out the northern region into individual state 17 

quotas.  So I guess my message to them is get busy and 18 

work it out the way we did in the southern region and 19 

have that in place for when this amendment goes into 20 

effect.  It takes some work. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Mike 22 

Luisi. 23 

   MICHAEL LUISI:  Mr. Chairman, I was 24 
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planning to second the motion for Mr. Munden. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  2 

Is there any further discussion?  I'll go to Red. 3 

   RED MUNDEN:  Thank you, Mr. Chairman.  4 

I move the staff recommendation on Amendment 3 to the 5 

spiny dogfish FMP. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  7 

I think Lee's getting a bite.  All right.  And, Red, 8 

would that include adding a review period? 9 

   RED MUNDEN:  That's correct, Mr. 10 

Chairman. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  For 12 

the allocations.  Thank you.  Is there a second to that 13 

motion?  Second by Mike Luisi.  Discussion on the 14 

motion?  Is there any public comment on the motion?  Mr. 15 

Fletcher.  Jim, hang on one second.  Let us find you a 16 

microphone.  Right there next to Kevin. Thanks. 17 

   JAMES FLETCHER:  James Fletcher, United 18 

National Fishermen's Association.  We are opposed to 19 

any RESA in which the fishermen do not have a direct input 20 

in how the money is spent.  And we are also opposed to 21 

any management measure that does not specifically 22 

address the male dogfish fishery which now the best 23 

available science shows between 300 and 900,000 metric 24 
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tons exist. 1 

   And my question for the Council and the 2 

sciences:  Given that there is an ever changing amount 3 

of projection of dogfish out there, has the Science 4 

Center or anybody else run a recent figure on the 5 

projections of male dogfish? 6 

   We have a problem of predation that is 7 

not being addressed, and that is the reason that the cod, 8 

the haddock, the weak fish and the menhaden are not 9 

recovered.  And the problem gets to be that this does 10 

not address any of those problems.  So I would hope that 11 

something will come up to address it.  Thank you. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 13 

you, Jim.  I want to just ask if the Science Center has 14 

any comment on the projections of male biomass or 15 

exploitation.  Jim. 16 

   JAMES WEINBERG:  The Science Center 17 

updates the dogfish assessment annually.  It's done in 18 

September by Dr. Rago.  So there is a report that was 19 

submitted last fall, and he will be updating it again 20 

in late summer and providing that to the Council in 21 

September/October. 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 23 

you, Jim.  Any further discussion on the motion?  Jan, 24 
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can you just note that the motion would include a review 1 

period of allocation -- or Jim.  Thank you.  Is the 2 

Council ready for the question?    3 

 (Motion as voted.) 4 

 {Move to approve alternatives for Amendment 3 that 5 

 have been developed and communicated to the Council 6 

 by the Amendment FMAT.  These would include a review 7 

 period associated with the allocation} 8 

   COUNCIL CHAIR RICK ROBINS:   All those 9 

in favor please signify by saying, aye. 10 

 (Response.) 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Opposed like sign.   13 

 (No Response.) 14 

   COUNCIL CHAIRMAN RICHARD ROBINS: 15 

Abstentions like sign.   16 

 (No Response.) 17 

   COUNCIL CHAIRMAN RICHARD ROBINS: The 18 

motion carries unanimously.  Thank you.  19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  The 20 

next item is Framework 5 to the squid, mackerel, 21 

butterfish plan.  That will be behind Tab 9.  And I'll 22 

look to Dr. Chris Moore for that presentation. 23 

 __________________________________________ 24 
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 FRAMEWORK 5 TO SQUID, MACKEREL, BUTTERFISH 1 

   CHRISTOPHER MOORE:  Thank you, Mr. 2 

Chairman.  As Rick has indicated, the material we're 3 

going to talk about in this particular issue is behind 4 

Tab 9.  This was a framework adjustment that Jason 5 

presented to the Council at the February council 6 

meeting. 7 

   The document hasn't changed much since 8 

the last time that we saw it.  Basically, just to review 9 

it quickly, Amendment 11 required that vessels in two 10 

limited access tiers with greatest access, Tiers 1 and 11 

2, obtain a fish hold measurement. 12 

   These fish hold measurements form a 13 

baseline specification to control future capacity 14 

increases in the mackerel fleet.  Amendment 11 15 

specified that individuals credential by one of two 16 

marine surveying associations to perform those 17 

measurements. 18 

   Since publication of the final rule for 19 

Amendment 11, two marine professionals raised issues 20 

with the credentialing requirements that are described 21 

in that particular amendment.  This framework action 22 

considers adjusting the hold certification requirements 23 

based on these individuals' concerns.  The recommended 24 
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remedy is to broaden the definition of who can perform 1 

the measurements and borrow from Coast Guard regulations 2 

in vessel stability and define a qualified individual 3 

to mean an individual or an organization with formal 4 

training in and experience in matters dealing with naval 5 

architecture or calculations. 6 

   So, if you look at the document on page 7 

eight, the alternative that the Council considered at 8 

the last framework meeting and the one that the staff 9 

is recommending is Alternative 4.    10 

 Just for the record, under this alternative 11 

individuals who identify themselves as a qualified 12 

individual and document their qualifications along with 13 

any hold measurement will be approved to conduct the 14 

vessel hold requirements required in Amendment 11.  So 15 

with that, Mr. Chairman, I'd be glad answer any 16 

questions.  We need council action on this particular 17 

framework. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 19 

you, Chris.  Any questions for Chris regarding the 20 

proposed action on Framework 5?  Is there any public 21 

comment on the proposed action?  All right.  Seeing 22 

none, we're back to the Council.  So what we're looking 23 

for at this point is a motion to submit Framework 5 to 24 
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the secretary. 1 

   LEE ANDERSON:  So moved. 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Motion by Dr. Anderson.  Is there a second to the motion?  4 

Second by Erling Berg.  Motion is to submit Framework 5 

5 to the secretary.  Is there any discussion on the 6 

motion?  Seeing none, is the Council ready for the 7 

question?    8 

 (Motion as voted.) 9 

 {Move to approve Framework 5 to SMB for Secretarial 10 

 submission.} 11 

   COUNCIL CHAIR RICK ROBINS:   All those 12 

in favor please signify by saying, aye. 13 

 (Response.) 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Opposed like sign.   16 

 (No Response.) 17 

   COUNCIL CHAIRMAN RICHARD ROBINS: 18 

Abstentions like sign.   19 

 (Response.) 20 

   COUNCIL CHAIRMAN RICHARD ROBINS: One 21 

abstention.  The motion carries with one abstention.  22 

Thank you.  Chris, is there anything else under 23 

Framework 5? 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  We're 1 

on to Framework 6.  Do you have that?  All right.  We'll 2 

be behind Tab 10 for Framework 6 to the squid, mackerel, 3 

butterfish plan. 4 

 __________________________________________ 5 

 FRAMEWORK 6 TO SQUID, MACKEREL, BUTTERFISH 6 

   CHRISTOPHER MOORE:  Thank you, Mr. 7 

Chairman.  This is another framework, Framework 6.  8 

This was the framework that Jessica presented to the 9 

Council at the February council meeting.  Again, this 10 

is the second meeting for this particular framework. 11 

   Just as a reminder, this framework, 12 

Framework 6, clarifies a single provision of the 13 

Council's risk policy.  And, again, this is Meeting 2 14 

of our framework process. 15 

   Remember that this risk policy resides 16 

in the squid, mackerel, butterfish section of the 17 

regulations, and it's cross-referenced for all the other 18 

species' regulations. 19 

   So, even though this framework is in the 20 

squid, mackerel, butterfish FMP, it applies to all six 21 

FMPs.  So that's a reminder.  And, again, this is 22 

something that Jessica talked about at the last meeting. 23 

   We reviewed the document at the February 24 
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council meeting.  There was some discussion about the 1 

document.  There's been a minor change to the document 2 

as a result of that meeting.  Remember that at the 3 

February council meeting the Council chose not to 4 

include a percentage cap on ABC increases but retained 5 

all other aspects of Alternative 2, which was the action 6 

alternative.  So, if you look at the document, again, 7 

behind Tab 10, on page four we have the two alternatives. 8 

   Alternative 2 is the action alternative.  9 

It says:  Under this alternative flexibility that the 10 

Council intended for the SSC to use with the single 11 

provision under 648.21(d) will be more clearly defined. 12 

   This FMP provision specifically 13 

addresses the council risk policy on increasing ABC when 14 

no OFL is available and no OFL proxy is provided by the 15 

SSC.  And you can read on in that particular section.  16 

Basically, at the bottom is says:  The intent of the 17 

management process could still be met if ABC was 18 

increased and the following two circumstances are met; 19 

(1) biomass-based reference points suggest the stock is 20 

greater than BMSY and the stock biomass is stable or 21 

increasing; if biomass-based reference points are not 22 

available, best available science indicates that stock 23 

biomass is stable or increasing, and (2) the SSC must 24 
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provide a determination that based on best available 1 

science, the propose increase to the ABC is not expected 2 

to result in overfishing of the stock.   3 

   Under these circumstances, one and two 4 

described above, the SSC must provide a description of 5 

why the increase is warranted, describe the method used 6 

to derive the increased ABC, and provide a certification 7 

the increase in ABC is not likely to result in 8 

overfishing on the stock.   9 

   So that's the document that was 10 

presented to the Council in February with that change. 11 

   Behind that particular document is a 12 

letter to Rick from Earthjustice.  Hope you had a chance 13 

to look at that particular letter.  There's a number of 14 

attachments associated with that letter as well.  With 15 

that, Mr. Chairman, I'd be glad to answer any questions, 16 

and we need council action on this particular framework 17 

as well. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 19 

you, Chris.  Questions for Chris.  John McMurray. 20 

   JOHN MCMURRAY:  Thank you, Mr. 21 

Chairman.  We may have covered this during the last 22 

meeting, but I have some questions about how we determine 23 

that the stock was stable and increasing.  Maybe you 24 
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could explain that. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 2 

you, John.  I think I'll ask Dr. Boreman if he could 3 

comment on that.  The SSC delivers these ABC 4 

recommendations to the Council in consideration of the 5 

evidence available to them.  But, John, if you have any 6 

specific comments on that aspect of it, I'd appreciate 7 

it. 8 

   JOHN BOREMAN:  Thank you, Mr. Chair.  A 9 

variety of evidence could be available.  First, is the 10 

survey indices that come out of the bottom trawl survey; 11 

it could be indicative that the indices have been 12 

increasing in recent years relative to earlier years; 13 

CPU indices, catch per unit effort indices coming out 14 

the fishing observations, the catch or the landings 15 

could show an increase.  Those probably are the best 16 

quantitative indications. 17 

   Plus there's observations of people out 18 

on the water.  There seems to be a lot more fish around.  19 

That's not very quantitative, and that wouldn't alone 20 

justify a statement that the stock, the biomass is 21 

increasing. 22 

   Looking at the age structure in the 23 

landings or the length structure.  As we saw with 24 
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tilefish, we're seeing recently that there's a lot more 1 

fish in the older age groups.  This indicates a healthy 2 

growth in the population. 3 

   Usually when you have an overfishing 4 

situation, you have a compressed age structure to the 5 

younger age groups.  But by looking at the length 6 

frequencies of the catch or the age frequencies and see 7 

how they are progressing over time, that would be an 8 

indication that the stock is stable or increasing.  And 9 

then you compare that to the level of catch that you're 10 

seeing.  Is it historically at a high level, at a low 11 

level?  What the proportion of the catch is or the 12 

fishing mortality rate compared to the total mortality 13 

or the natural mortality rate in a population; is it 14 

relatively high; is it relatively low?  So there's a 15 

number of different indicators you can use.  Some are 16 

quantitative, and some are just qualitative; and 17 

judgements based on expert opinion. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 19 

you, Dr. Boreman.  Other questions?  Chris Zeman. 20 

   CHRISTOPHER ZEMAN:  Thank you.  What 21 

prevents us from like using an OFL proxy in a situation 22 

like that?  I just don't understand the distinction 23 

between like using these indices versus, say, an OFL 24 
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proxy.  Please explain.  Thanks. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dr. 2 

Boreman. 3 

   JOHN BOREMAN:  You could develop an OFL 4 

proxy.  It's been done.  I'm also a member of the South 5 

Atlantic SSC, and there we use an OFL proxy.  The 6 

Mid-Atlantic SSC prefers not to do that.  We'd rather 7 

have an OFL estimate that's based on an assessment, which 8 

takes into account all the population dynamic factors 9 

that can be taken into account at the time.  If not, just 10 

setting an OFL proxy it becomes arbitrary, and what we 11 

want to avoid is coming up with an arbitrary number.  The 12 

South Atlantic Council SSC started out setting OFL 13 

proxies.  Recently they've stopped doing that because, 14 

again, it was more or less arbitrary.  It's setting some 15 

upper cap, a level that's above current catch levels just 16 

to have a number. 17 

   And we thought that if push came to shove 18 

and we had to defend ourselves in terms of the scientific 19 

basis for that number, our arguments would be pretty 20 

weak; and so we would rather base our OFLs on assessments 21 

if they are available. 22 

   And if they're not, we just say we can't 23 

set an OFL proxy or an OFL and then move on and still 24 
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set an ABC or a catch level that we feel would not lead 1 

to overfishing based on all the other evidence that we 2 

have in front of us. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dr. 4 

Weinberg. 5 

   JAMES WEINBERG:  Yeah.  Just I'm 6 

thinking about the temporal aspects of the number one 7 

that Chris read about the biomass reference points are 8 

not available, best available science indicates that 9 

stock biomass is stable or increasing, and I was 10 

wondering how long of a time period is reasonable.  And 11 

I assume that should be geared toward right at which the 12 

population changes or the life history of the species, 13 

but if people have discussed that time frame. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Jim, 15 

I think that would be subject to the judgement of the 16 

SSC, but I'll defer to Dr. Boreman. 17 

   JOHN BOREMAN:  Yeah.  It's a judgement, 18 

but it will be based on just what the generation time 19 

is on the species.  A short-lived species you wouldn't 20 

need as long a time series of evidence that biomass is 21 

increasing, but for species that's much longer lived, 22 

like tilefish, for example, you probably wouldn't feel 23 

safe with under five years or so or something, but just 24 
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some indication.  Again, it would be on a case-by-case 1 

basis, and I think it would be directly related to the 2 

generation time of the species. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 4 

you, Dr. Boreman.  John McMurray. 5 

   JOHN MCMURRAY:  So, in this case, what 6 

is the time period that the stock has been stable and 7 

increasing? 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  In 9 

which case? 10 

   JOHN MCMURRAY:  With butterfish. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  John, 12 

this action would pertain to all of our FMPs.  It's not 13 

specific to the butterfish specification. 14 

   JOHN MCMURRAY:  Okay.  I realize that.  15 

But can I still get -- we're being told that the stock 16 

is stable and increasing.  Has it been stable and 17 

increasing for one year or for three years, or? 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  John, 19 

I don't know if you recall, but -- 20 

   JOHN BOREMAN:  I'd have to go back.  21 

I'll check my notes on that.  I could give you an answer 22 

subject to check, but I'd rather check it first.  It's 23 

been for more than a couple years but how many years I'm 24 
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not sure. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

That's fine.  Robert O'Reilly. 3 

   ROBERT O'REILLY:  Thank you, Mr. 4 

Chairman.  And Dr. Boreman mentioned a lot of indicators 5 

of stock health that have a lot of recent history even.  6 

The one thing I didn't hear was what the SSC how they 7 

looked at the recruitment trends and how that was 8 

factored in, and maybe Dr. Boreman could answer it. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dr. 10 

Boreman. 11 

   JOHN BOREMAN:  Yeah.  That would also 12 

be important. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 14 

you.  Other comments on the proposed action?  Okay.  15 

Let me go to Peter.  Peter. 16 

   PETER deFUR:  Thank you, Mr. Chairman.  17 

I want to pick up on something that was just raised a 18 

minute ago, but first, as I read the language, is it clear 19 

that both conditions, one and two, need to be met; or 20 

do we need to insert the word both in there? which would 21 

be my preference, so that it's crystal clear that both 22 

Conditions 1 and 2. 23 

   And then I had a concern that somebody 24 
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just raised, I guess Jim, about the duration of the trend 1 

in relation to the life cycle of the species.  As John 2 

said, for a short-lived species, it has a generation time 3 

of a couple years you're different than that. 4 

   Is there any way to express that so that 5 

we could articulate that language for inclusion?  I'm 6 

a little concerned that we've got some -- John has 7 

identified a number of measures which we know that they 8 

use.  But I always feel better if we can say: including 9 

but not limited to, and give that list and have that 10 

included in the language. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Peter, as I understand it, what we're doing if we approve 13 

this is putting the SSC in a position where they can 14 

consider all the available evidence, and if those lines 15 

of evidence indicate that the stock situation is stable 16 

or increasing, then they would have the flexibility to 17 

increase their ABC recommendation provided that both of 18 

those conditions identified in the document are met.  So 19 

I think some of these other considerations about the life 20 

span of the species and some of the details that are 21 

unique to those species are going to have to be 22 

considered on a case-by-case basis by the SSC.  John. 23 

   JOHN BOREMAN:  Yeah.  I agree.  And if 24 
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you look at the sentence following one and two, it says:  1 

Under these circumstances, one and two described above, 2 

the SSC must provide a description of why the increase 3 

is warranted. 4 

   So whatever factors we use we'd have to 5 

document, make it very clear what our decision has been 6 

based on.  And it could vary from species to species in 7 

terms of what factors we take into account.  It depends 8 

on what information we have available for that species. 9 

   PETER deFUR:  Yes.  Which is what I 10 

understood was going to happen.  And having articulated 11 

a number of those, I would also believe that the Council 12 

would then be in a position to evaluate the criteria that 13 

were available, and if the SSC had only a limited number 14 

of criteria or that the trend was only two years instead 15 

of four, then the  Council's in the position to say to 16 

the SSC you once said that some duration of trend at least 17 

the generation time or longer would be a useful index. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dr. 19 

Boreman. 20 

   JOHN BOREMAN:  Well, let's take this to 21 

an extreme.  All of a sudden in our surveys we see an 22 

order of magnitude increase in abundance of a species 23 

in the last two years. 24 
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   That would cause us to say maybe there's 1 

a catchability issue here in the surveys, and we start 2 

looking at other information and say, yeah, probably 3 

based on observations in the fishery on bycatch in other 4 

fisheries, catch-per-unit effort has been going up by 5 

leaps and bounds. 6 

   So I'd still like to keep a flexibility 7 

in there and not pin down the SSC to fulfill certain 8 

requirements.  It's up to us to come back to the Council 9 

and justify whatever number we chose or whatever value. 10 

   But also keep in mind that this is not 11 

going to happen for all of our Level 4 species.  This 12 

is going to be a very rare occurrence, and we're not going 13 

to be in the habit of doing this every time we look at 14 

a species. 15 

   But in some cases where we absolutely 16 

feel that an increase in catch is warranted, then we have 17 

to come up with adequate justification and satisfy 18 

ourselves first as well as the Council 'cause again we're 19 

putting our science reputation on the line by the advice 20 

we provide to the Council. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  And 22 

just to follow up, Peter, the Council can always be more 23 

conservative than an SSC decision provided it can 24 
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provide adequate justification for establishing the 1 

quota at a lower level. 2 

   And to your first question about whether 3 

both conditions have to be met, as I read this language, 4 

they do because it says and at the end of the first 5 

condition, and then in the sentence below that, under 6 

Circumstances 1 and 2.  So I think as I read it, just 7 

to put it on the record, I think both of them do have 8 

to be met.  John McMurray. 9 

   JOHN MCMURRAY:  Thank you, Mr. 10 

Chairman.  I understand why we're doing this, but I'm 11 

still not very comfortable with it, as it appears to be 12 

a significant departure from what we agreed upon last 13 

year as far as the risk policy goes. 14 

   When we were presented with Jason Link's 15 

flow chart yesterday, we're really going in opposite 16 

directions here.  I mean if we were to consider that flow 17 

chart in respect to butterfish, we'd probably be making 18 

a very different decision here.  And this is a big 19 

change.  Judging by the letters we've gotten here, the 20 

public seems to be pretty concerned about it as well, 21 

which begs the question:  Should this be an amendment?  22 

I don't know if it's appropriate as a framework. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  John, 24 
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that's a fair question, and I think what we're proposing 1 

to modify.  When we went through the omnibus process, 2 

we were developing a set of methods that would be an 3 

expression of our collective risk preferences or risk 4 

tolerances as a Council. 5 

   We were communicating those through a 6 

set of control rules and methods to the SSC, but I think 7 

we do have the ability to modify that collectively as 8 

a council through a framework action.  But I'll ask 9 

general counsel if they could comment on that.  General 10 

Counsel today is represented by Denise DeSatelle, and 11 

I'll turn to Denise. 12 

   DENISE DESATELLE:  Hi.  Through the 13 

wonder of the internet, we have virtual Joel here, and 14 

I've confirmed with him that he had previously advised 15 

that it is frameworkable.  This is a change in policy 16 

that is not prohibited by the Magnuson-Stevens Act or 17 

the guidelines, and Alternative 2 is not a significant 18 

departure in new concept. 19 

   His philosophy is that the omnibus 20 

contemplates some flexibility in the process which is 21 

supported by the guidance on National Standard 1, 22 

particularly with respect to the SSC deviating from the 23 

ABC control rules for good cause, which supports the 24 
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concept that modifying 648.21(d) does not constitute a 1 

major change.  So that is the opinion from general 2 

counsel. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 4 

you, Denise.  And I hope that's responsive to the 5 

question.  Why don't we go ahead and take some public 6 

comment on this issue.  Pam.  There's a microphone next 7 

to Kevin or Dr. Boreman that you can use if you'd like, 8 

please. 9 

   PAMELA:  Thank you, Mr. Chairman.  You 10 

mentioned earlier that the Council does have flexibility 11 

to be a bit more conservative than the SSC's ABC 12 

recommendation. 13 

   And I believe at the February meeting we 14 

talked that the Council actually could set an ABC lower 15 

than what the SSC recommends; however, I do feel that 16 

that is not clear at all in the omnibus and would 17 

recommend including some language within this framework 18 

to clarify that. 19 

   My second point that I'd like to raise 20 

is that I understand -- you know, I don't support 21 

Framework 6.  I think the criteria are too vague.  And 22 

my reason is that I don't believe that we've addressed 23 

how we are demonstrating sufficient precaution when 24 
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we're not using the default risk policy for Level 4 1 

stocks. 2 

   It is the omnibus's intent that we get 3 

more precautionary as there's more uncertainty within 4 

the assessments.  And I understand the need to be 5 

flexible, but at the same time, there has to be some 6 

guidance that shows how we're demonstrating the 7 

precaution, and we have not addressed that yet.  So I 8 

just can't support Framework 6.  Thank you. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 10 

you, Pam.  Other comments?  Greg DiDomenico. 11 

   GREGORY DIDOMENICO:  Thank you, Mr. 12 

Chairman.  Greg DiDomenico, Garden State Seafood 13 

Association.  You won't be surprised that we're very 14 

supportive of the framework, and specifically 15 

Alternative 2. 16 

   The clarification of the Council's risk 17 

policy very plainly said will not arbitrarily increase 18 

the butterfish harvest or the ABC setting.  I've had the 19 

opportunity to be here over the last seven years to see 20 

the ABC for butterfish go from approximately 4500 down 21 

to where it is today. 22 

   And the people that I represent, the 23 

people that were in this fishery a long time ago, 24 
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actually were in a directed fishery that was between 1 

20,000 and 10,000 metric tons.  So I just wanted to put 2 

a little frame of reference about where it was and where 3 

we've been. 4 

   I've also had the opportunity to attend 5 

every -- not just the butterfish stock assessment but 6 

also every part of the specifications process over the 7 

last seven years.  And in addition to that, we are 8 

currently working with academic institutions, Rutger's 9 

and Cornell, and fishermen from three different states 10 

-- New York, Rhode Island, and New Jersey, and in fact, 11 

people from the Agency who are helping us not just 12 

provide information about limiting our bycatch of 13 

butterfish; but also determining whether or not in the 14 

long term we can identify habitat, specific habitat for 15 

butterfish and perhaps not just solve the butterfish 16 

incidental catch problem, but also add to the scientific 17 

knowledge of this fishery by perhaps some independent 18 

trawl surveys and additional information to make a 19 

better informed decision upon. 20 

   So the Agency's been good enough to work 21 

with us on that, and we're very appreciative of that, 22 

so hopefully in the long term we're going to have 23 

additional information to set butterfish caps.   24 
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  Also, I think it's important to realize that 1 

the proposed rule adjustment gives the SSC more 2 

information to set their quotas upon, and it really can 3 

take into account best available information. 4 

   I don't think there is any risk in 5 

overfishing this stock, especially under the SSC 6 

guidance and especially given the fact that a butterfish 7 

bycatch cap is a cap; it's not a target.  Right now we've 8 

been under that cap for a while.  So that's fish we have 9 

not added -- we haven't added to the mortality to the 10 

butterfish stock, and the directed fishery is very 11 

minimal.  It's been below a thousand metric tons for 10 12 

years. 13 

   So I think based upon the history of the 14 

management of this fishery based upon it's current 15 

state, I think we're making the right decision, and I 16 

even think in the case that it does have to be applied 17 

to another fishery we're making the right decision, and 18 

the SSC this change will not give them any additional 19 

flexibility that would pose any risk to the species.  20 

Thank you. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 22 

you.  Roger Fleming.  Then I have Kristen. 23 

   ROGER FLEMING:  Thank you, Mr. 24 
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Chairman.  My name is Roger Fleming.  I'm an attorney 1 

with Earthjustice.  I'm here on behalf of the Herring 2 

Alliance, which many of you know is a coalition of nearly 3 

50 groups which are interested in effective management 4 

of forage stocks all along the east coast. 5 

   And we did submit a letter on behalf of 6 

the Herring Alliance, which are in your materials that 7 

I'm sure most of you have reviewed, so I'll keep my 8 

comments brief.  We are opposed to Framework 6.  We do 9 

view this as a significant departure from the risk policy 10 

that you worked very hard to develop, and we think 11 

admirably developed an effective risk policy.  We would 12 

view this as a roll-back to that risk policy in 13 

eliminating this provision that prevents increases in 14 

Level 4 stocks without having an OFL or an OFL proxy in 15 

place. 16 

   We think that this will likely increase 17 

the pressure on the SSC when making these decisions, 18 

which is something that the recent amendments to the 19 

Magnuson Act sought to reduce or eliminate through 20 

creating a rigorous science-based process which relies 21 

on a risk policy such as you put in place. 22 

   And what we would recommend is that 23 

instead of passing Framework 6, that you charge the SSC 24 
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with developing at minimum an OFL proxy and then to work 1 

from an OFL proxy for stocks like butterfish.   2 

  One of our concerns, of course, is that this 3 

change will apply to all Level 4 stocks going forward.  4 

So with that, again, we would encourage you to vote 5 

against Framework 6 and move forward with an approach 6 

that would develop and OFL proxy for butterfish for the 7 

time being.  Thank you. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 9 

you, Roger.  Kristen. 10 

   KRISTEN:  Thank you.  Kristen 11 

(inaudible) for PEW Environment Group.  PEW Environment 12 

Group is also a member of the Herring Alliance, and so 13 

we also support all of the comments that were just made 14 

as well.  I apologize for reading off my computer, but 15 

there is a fair amount of stuff in this one small 16 

framework.  And so we also do not support Framework 6 17 

both in its current language and also as a procedural 18 

matter. 19 

   We do feel that this is a significant 20 

departure from the previous omnibus.  And the omnibus 21 

amendment asks that four significant departures from 22 

your previous policy or for situations and which weren't 23 

originally considered when you guys went through the 24 
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omnibus that this go through an amendment process not 1 

a framework. 2 

   And if we can step back to the days of 3 

the omnibus.  I realize that was actually a really time 4 

ago.  But the risk policy was developed over a series 5 

of two years here at the Council and then another year 6 

or so of work up at the level of NMFS.  And this 7 

particular provision of the risk policy had other 8 

iterations. 9 

   There were multiple actions included, 10 

both the prohibition on increasing cap -- sorry -- 11 

increasing catch where there is no OFL.  But they also 12 

included some provisions for things like a cap on the 13 

increase on those catches.  And so this was a very 14 

deliberative process that the Council went through.  15 

They made a very discrete decision.  It selected as its 16 

preferred alternative the prohibition, not the cap on 17 

the increases on catch or the other provisions that the 18 

Council had to select.  And so while I respect with all 19 

due respect to NOAA general counsel's opinion -- and 20 

we're not saying that this decision isn't something that 21 

is allowed by Magnuson certainly -- under Magnuson and 22 

the NS1 Guidelines, clearly this is a policy decision 23 

that the Council can make; however, in writing the 24 
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omnibus, you've set yourself specific rules on how you 1 

then were going to change the omnibus, and with that you 2 

said that if you were going to make significant 3 

departures from your previous policy, you would put it 4 

back there in amendment process. 5 

   And I think that's something that's 6 

really important because the public spent a lot of time 7 

participating with the Council in creating the omnibus 8 

amendment, and for you to go back and gut a very 9 

significant provision that deals with how you deal with 10 

a full force of your stocks -- right now you have four 11 

species that don't have OFLs.  That is a significant 12 

departure.  So we really don't believe that this is 13 

appropriate through a framework process. 14 

   And finally, I've heard some really -- 15 

sorry; I realize I'm not being incredibly brief.  But 16 

I've heard some really good suggestions about ways to 17 

provide better guidance to the SSC on exactly what the 18 

Council is looking for, and I think that's something that 19 

you guys really should talk about a lot more, which is 20 

another reason why this perhaps should go through an 21 

amendment process instead of a framework because this 22 

is a policy decision of the Council. 23 

   This isn't a science decision.  And so 24 
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I think the more guidance that can be provided to the 1 

SSC as to the Council's tolerance on risk is better.  It 2 

will take a lot of the uncertainty out of this process. 3 

   And so I did hear some suggestions for 4 

establishing some sort of minimum time frame necessary, 5 

and I think that is a very good idea.  The first 6 

condition as it is is pretty vague and leaves it open 7 

to unconstrained interpretation. 8 

   Also, the suggestion that perhaps the 9 

Council should add some language clarifying that the 10 

Council does have the authority to set the ABC below what 11 

was recommended by the SSC would be a good idea as well. 12 

   Right now the way the omnibus is written, 13 

the ABC has to equal the ACL, and so the Council doesn't 14 

have discretion there.  But I think if Council decided 15 

to clarify that they may set the ABC lower, that would 16 

also be a positive thing.  So thank you very much. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 18 

you, Kristen.  Other comments on the proposed action?  19 

Dr. Boreman. 20 

   JOHN BOREMAN:  I just had opportunity to 21 

look back at the butterfish updated assessments, and 22 

based on the fall indices from the bottom trawl survey, 23 

we're looking at a period of about 10 to 12 years of 24 
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stable or increasing biomass based on that survey index. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 2 

you, John.  George Darcy. 3 

   GEORGE DARCY:  Since it's come up a 4 

couple times, I think the way the guidelines are written 5 

any council has the ability to set the ABC below what 6 

the recommendation of the SSC is.  The SSC doesn't set 7 

the ABC.  They recommend an ABC.  Any council has the 8 

discretion to set that ABC less than the SSC's 9 

recommendation if they choose to. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Peter 11 

Himchak. 12 

   PETER HIMCHAK:  Yes, Mr. Chairman.  Are 13 

you prepared to receive a motion on this framework? 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Yeah.  15 

Actually, before we do that, I just wanted to reflect 16 

on a couple of comments.  I think it's important to go 17 

back to the purpose and needs statement just to clarify 18 

the purpose of what we're doing here.  And so in the 19 

document on page three under purpose and need, I'd just 20 

like to go through the first paragraphs that says:  The 21 

purpose of the framework is to provide a more clearly 22 

defined management process when applying a single 23 

provision of the Council Risk Policy for overfishing 24 
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described in Section 5.2.2 of the Omnibus Amendment and 1 

implemented in Section 648.21(d) of the Code of Federal 2 

Regulations CFR. 3 

   Specifically, this action will define 4 

the circumstances under which ABC can be increased if 5 

no OFL or OFL proxy is available and eliminate the 6 

conflicting policies that were implemented with a more 7 

clearly defined alternative. 8 

   So, again, I think it's a perfection of 9 

our methods under limited circumstances.  Again, it 10 

would have to be met by the SSC under those two 11 

conditions.  So I think it's a perfection of that 12 

advice. 13 

   And, again, I think it reflects the fact 14 

that we started out with the omnibus amendment.  We 15 

couldn't have anticipated every possible circumstance.  16 

And now we've been through the quota setting process with 17 

the SSC, and we're reflecting and perfecting that 18 

process going forward.  And it is, I think, clear that 19 

it's only under limited circumstances that they have the 20 

flexibility to do that.  So they don't have -- no 21 

boundaries or complete freedom to raise the ABC.  It's 22 

only under limited circumstances.  And I think it is 23 

important to consider the institutional experience of 24 
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our SSC. 1 

   In the cases of species like black sea 2 

bass and tilefish, even when we've had a peer reviewed 3 

OFL, they've been more conservative than applying the 4 

existing control rule to those OFLs.  So their 5 

institutional experience, I think, points in the 6 

direction of being very responsible and considerate of 7 

all the available information. 8 

   They have been more conservative even 9 

than the stated risk policy of the Council in the 10 

development of some of their ABC recommendations, and 11 

I think that is a factor to take into consideration.  12 

But, again, I think we're perfecting our advice that we 13 

develop through the omnibus process.  Peter. 14 

   PETER HIMCHAK:  Yes.  Thank you, Mr. 15 

Chairman.  I guess I should have paid more attention to 16 

the last motion on Framework Adjustment 5 because 17 

essentially I would use the same language.  Move to 18 

advance Framework Adjustment 6 to the squid, mackerel, 19 

butterfish FMP to NMFS for consideration.  Is that how 20 

it read? 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  It 22 

would be to submit Framework 6 to the secretary. 23 

   PETER HIMCHAK:  Okay.  And I feel very 24 
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comfortable in the fact that the SSC will consider all 1 

scientific uncertainty and all data sets, and they are 2 

putting their scientific integrity on the line in coming 3 

up with an ABC.  And with that comfort level I have no 4 

problem with this framework.  Thank you. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 6 

you, Peter.  Is there a second to the motion?  Second 7 

by Erling Berg.  Discussion on the motion?  John. 8 

   JOHN MCMURRAY:  Thank you, Mr. 9 

Chairman.  I don't support the motion because I think 10 

we're opening ourselves up to a lot of criticism if we 11 

don't allow the public to comment on this and if we don't 12 

go through an amendment process -- I'm not a lawyer -- 13 

but maybe even a lawsuit.  So I don't support this 14 

motion. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Other 16 

comments?  Peter. 17 

   PETER deFUR:  Thank you, Mr. Chairman.  18 

Peter, you raised a good point.  And my thought to add 19 

a little bit more information and specificity is because 20 

you don't want to think about it, but one day John 21 

Boreman's going to retire and not be on the SSC.  And 22 

so what happens there is what I was thinking about is 23 

as we get down the road, to make sure that the culture 24 
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that Rick was talking about is maintained so that we 1 

continue to have the same high-quality SSC, which I think 2 

does a better job than most of them. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Further comments?  Howard King. 5 

   HOWARD KING:  Yeah.  I apologize for 6 

being a little late this morning, but I was going back 7 

over the minutes of our last meeting to refresh myself 8 

on this.  And so I did have some questions I had to 9 

resolve in my own mind.  But in the end, I think our SSC 10 

is ethical, deliberative, and the Council itself can 11 

always reduce the ABC.  So I'll vote in favor of this. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 13 

you, Howard.  I would just reiterate the general counsel 14 

has told us before that since the omnibus was approved, 15 

that we can be more conservative than the SSC's ABC 16 

recommendation, that is, as described in Magnuson, a 17 

maximum fishing level recommendation.  And we are able 18 

to set the ACL below that if we're able to provide 19 

justification.  Further discussion on the motion?  20 

John. 21 

   JOHN MCMURRAY:  Thank you, Mr. 22 

Chairman.  What would be the downside of going through 23 

an amendment process? 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  The 1 

time involved would be one of the costs.  I think we've 2 

already gone through the framework process which 3 

involves two meetings.  Those meetings have been open 4 

to the public; they've been noticed, and they've been 5 

open for public comment.  We've received, I think, 6 

detailed public comment about the proposed action 7 

through this meeting, and we've heard from the public, 8 

I think from a number of constituents here today. 9 

   But essentially the complications of 10 

going with an amendment versus a framework are simply 11 

the time required to go through it, and we wouldn't be 12 

able to have it in place for any of the future 13 

specifications for this year I don't think.  I'll ask 14 

Chris or George if they can comment on the timing of what 15 

would be required by an amendment.  George. 16 

   GEORGE DARCY:  I think your comments are 17 

correct.  It would take longer.  The analytical 18 

requirements are the same.  There will still be a 19 

proposed and final rule, but the statutory time frames 20 

of an amendment would take another few months probably. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 22 

you.  Chris. 23 

   CHRISTOPHER ZEMAN:  At the last 24 
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meeting, I think my big concern with this whole approach 1 

was just the fact that we didn't have the opportunity 2 

to actually look at other parts of the Risk Policy and 3 

other parts of the ACL/AM Amendment that I would like 4 

to look at and reconsider and re-evaluate.  And I kind 5 

of feel this was kind of brought up as a surprise, and 6 

I think that it seems to be very clearly related to the 7 

butterfish issue, which has been a very sort of 8 

contentious issue. 9 

   I generally don't think this is the 10 

approach we should be taking in terms of changing our 11 

ACL/AM or Risk Policy, and I think we should have the 12 

opportunity to add more of these alternatives and 13 

re-look at this.  So I think I will be opposed to this 14 

motion, but I don't want to have that be characterized 15 

as not trusting the SSC in their judgement.  Thanks. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Lee. 17 

   LEE ANDERSON:  Thank you, Mr. Chairman.  18 

This is a tough one.  It really is.  And I think there's 19 

good arguments on both sides.  What I've heard, though, 20 

somebody said we have a science- based system, and we 21 

also have a rule-based system. 22 

   And I've been participating in this, and 23 

what I'm seeing more is more of this rule-based system.  24 



  
 

 

 
 
 

 51

We've sent stuff to the SSC, and then you tie their hands.  1 

And I've been to all of these meetings, and what I've 2 

seen is we get in cases where there are rules that were 3 

set up, and the SSC can't do anything if you follow the 4 

rules.  I think a little flexibility is good.  If 5 

something happens, we can come back and change it.  We 6 

can lower it.  But I don't think we need to unnecessarily 7 

tie the hands of the SSC with rules. 8 

   I agree we need a science-based 9 

management, and going with the SSC is the way to bring 10 

science into it.  So, like I say, this is a tough call.  11 

There are some easy calls that I have made.  This is a 12 

tough one, but I will support this. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Any 14 

further discussion on the motion?  Seeing none, is the 15 

Council ready for the question?   16 

 (Motion as voted.) 17 

 {Move to approve Framework 6 to SMB for Secretarial 18 

 submission.} 19 

   COUNCIL CHAIR RICK ROBINS:  All those in 20 

favor please raise your hand.   21 

 (Response.) 22 

   COUNCIL CHAIR RICK ROBINS:  Fifteen.  23 

Opposed like sign.   24 
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 (Response.) 1 

   COUNCIL CHAIR RICK ROBINS:  Three.  2 

Abstentions like sign.   3 

 (Response.) 4 

   COUNCIL CHAIR RICK ROBINS:  One 5 

abstention.  The motion carries.  Thank you.  Is there 6 

anything else on Framework 6, Chris? 7 

   CHRISTOPHER MOORE:  That's it. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  The 9 

next item is approval of the February minutes.  Those 10 

have been distributed.  If you've had an opportunity to 11 

review those, are there any changes or modifications to 12 

the minutes?  Seeing none, those are approved by 13 

consent.  Thank you. 14 

   George Darcy, are you able to deliver the 15 

regional Administrator report at this time?  Thank you. 16 

 __________________________________ 17 

 NMFS REGIONAL ADMINISTRATOR REPORT 18 

   GEORGE DARCY:  Yes, I am.  Thank you, 19 

Mr. Chairman.  I have quite a short report actually 20 

today.  The final rule for the 2012 Atlantic mackerel, 21 

illex, and long fin squid specifications and interim 22 

final rule for the 2012 butterfish specifications were 23 

published March 21st and become effective April 20th. 24 
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   Because of the issue we just discussed, 1 

a change was made between the proposed and final rule 2 

for the butterfish specifications, and because of that 3 

we issued that portions, the specifications, as an 4 

interim final rule to get additional public comment, and 5 

that public comment period is open until April 20th. 6 

   The proposed rule for the 2012 spiny 7 

dogfish specifications were published on March 19th, and 8 

the comment period on that closes April 18th.  Under 9 

tilefish we issued the annual tilefish IFQ cost recovery 10 

bills on March 5th.  The 2011 fee percentage was 0.384 11 

percent based on total recoverable costs of $21,353, and 12 

the total value of IFQ landings of tilefish are 13 

$5,566,543. 14 

   Bills must be paid online through our 15 

fish on line website, and all payments are due by April 16 

19th.  We will have an annual report of that tilefish 17 

caught IFQ cost recovery program, which will provide 18 

details on this, and we'll have that available to the 19 

Council at their June meeting. 20 

   Framework Adjustment 23 to the scallop 21 

FMP the final rule was published on April 6th and will 22 

be effective May 7th.  That's the action that puts in 23 

place measures to minimize impacts on sea turtles to the 24 
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requirement of turtle deflector dredges, improves the 1 

accountability measures for yellowtail flounder, and 2 

makes a few other adjustments in that fishery. 3 

   The proposed rule for 2012-2013 skate 4 

specifications -- I know that's not your FMP, but you 5 

may have some interest in that -- were published in the 6 

Federal Register on February 22nd, and the comment 7 

period closed March 23rd.  We are currently preparing 8 

a final rule for that action.  And that's all I have 9 

today, Mr. Chairman. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 11 

you, George.  Questions for George?  Mike. 12 

   MICHAEL LUISI:  Thank you, Mr. 13 

Chairman.  George, do you have any information at all 14 

regarding the rule making process for black sea bass for 15 

this upcoming year on where you might be on that process? 16 

   GEORGE DARCY:  Yeah.  We are undergoing 17 

the final review for the proposed recreational 18 

specifications.  We're trying to get that on a fast 19 

track.  We're up against a May 19th date I think for the 20 

reopening of the black sea bass.  We're trying to meet 21 

that, but at this point I can't guarantee it, but we're 22 

doing the best we can.  We're moving on it. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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George, to that point, I know Virginia has already 1 

established measures for the state fishery, and we did 2 

include the earlier start date, and so trying to have 3 

that in place is of the essence now.  So is there a 4 

reasonable chance that that process can be accelerated? 5 

   GEORGE DARCY:  It's really hard to say, 6 

to be honest.  There's a lot of rules going through the 7 

system now.  Much of it's beyond the regional office's 8 

control.  We inform people up the line what the 9 

importance is.  We'll do the best we can, but there's 10 

no guarantee on any rule.  But I know this one's 11 

particularly sensitive. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  And 13 

we may have to ask for forgiveness.  Thank you. 14 

   GEORGE DARCY:  Okay. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  16 

Other questions for George?  All right.  Seeing none, 17 

the next item is the Science Center report.  Jim or Bill, 18 

are you going to give that?  Jim. 19 

 ____________________________ 20 

 NMFS NEFSC DIRECTOR'S REPORT 21 

   JAMES WEINBERG:  Thank you, Mr. 22 

Chairman.  First of all, I'll give some updates on 23 

surveys.  The spring bottom trawl survey began on 24 
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February the 28th and will end on April the 20th, and 1 

that survey is done with the research vessel Bigelow. 2 

   The scallop survey is scheduled this 3 

year on the RV Hue Sharp, and it will run from June the 4 

1st through July the 7th.  And the scallop survey will 5 

utilize the hab cam technology, and it will also involve 6 

traditional dredge tows. 7 

   For surfclams and ocean quahogs, this 8 

year there will be a survey from August the 1st until 9 

August the 21st, and that will be conducted using an 10 

industry vessel.  And this will take on a slightly 11 

different approach where one-third of the stock will be 12 

surveyed annually so that after three years, the entire 13 

resource will be surveyed. 14 

   Moving on to news about the shrimp 15 

survey, that will be conducted with the Gloria Michelle 16 

from July the 22nd until August the 18th.  And the 17 

herring acoustic survey is scheduled this year from 18 

September the 12th through October the 20th, and it will 19 

be conducted on the  20 

Pices out of Newport, Rhode Island. 21 

   I think you know that the Delaware, which 22 

has been used for about 30 or so years is being retired 23 

this spring, so the Pices will be taking over for the 24 
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acoustic survey this year. 1 

   Moving on to assessment information, we 2 

are preparing for the June SARC, which will be the 54th 3 

SARC, and Southern New England yellowtail flounder and 4 

herring are on the agenda for peer reviews of benchmark 5 

stock assessments. 6 

   In addition, we have the TRAC coming up 7 

which is the U.S.-Canada for shared stocks.  Their 8 

assessments done of Eastern Georges Bank cod, Eastern 9 

Georges Bank haddock, and Georges Bank yellowtail.  And 10 

that will take place in Woods Hole in late June. 11 

   The Center is also actively working on 12 

the Mid-Atlantic updates of bluefish, black sea bass, 13 

scup, fluke.  And dogfish will take place a little after 14 

those.  Then for the SARC that takes place in November 15 

or December of 2012, which will be SARC 55, Atlantic 16 

surfclam is on the agenda as well as Georges Bank cod 17 

and probably Gulf of Maine cod; although, at the moment 18 

white hake is still listed as a possibility.  But it will 19 

probably be switched over to Gulf of Maine cod.  And then 20 

I have a couple of announcements, which are related to 21 

our social science branch. 22 

   The social science branch at the Science 23 

Center is implementing three surveys this summer in 24 
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order to collect the necessary data to support National 1 

Standard 8.  National Standard 8 involves economic and 2 

social impacts on communities.     The 3 

surveys which will be conducted starting this summer 4 

participation in them is voluntary, and there will be 5 

three types of surveys.  One will be a socioeconomic 6 

survey of commercial fishing vessel crew in the 7 

Northeast and the Mid-Atlantic. 8 

   The second survey will be a survey of 9 

vessel owners in the Northeast and Mid-Atlantic, and the 10 

third survey will be an annual cost survey.  And, again, 11 

the purpose of this is to gather information by the 12 

Science Center to support National Standard 8. 13 

   And I think that at your upcoming meeting 14 

there may be more information on the surveys, but I 15 

wanted to mention this now so that if you start to hear 16 

about it and people begin to be contacted, it won't be 17 

a surprise.  That concludes my report.  Thank you. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 19 

you, Jim.  Questions for Dr. Weinberg?  Robert 20 

O'Reilly. 21 

   ROBERT O'REILLY:  Thank you, Mr. 22 

Chairman.  And, Jim, I have some information on the 23 

black sea bass assessment in terms of it not passing last 24 
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year.  So, when you speak of an update, how will that 1 

be done, and what is the future of assessments for black 2 

sea bass as you see it incorporating some of the methods 3 

that were tried last year? 4 

   JAMES WEINBERG:  Yeah.  That's a good 5 

question.  It's a bit of looking into the crystal ball 6 

at this point because as you know, the Science Center 7 

put a lot of effort into the last attempt which went to 8 

the SARC in December. 9 

   And although the SARC felt that the work 10 

that was done was very good, it was actually lacking in 11 

a number of types of data related to whether there were 12 

multiple stocks within the whole region, and then the 13 

lack of data to support an assessment which would 14 

actually provide information on the rates of disbursal 15 

and migration and the local dynamics within each of these 16 

local stocks. 17 

   And we spoke yesterday about the need to 18 

collect additional data over a period of several years 19 

and how that would require funding.  So the only thing 20 

I can say looking forward toward what will be done for 21 

this coming update, I think that it would have to be done 22 

with just including additional years data on catch and 23 

survey.  And then there's also the issue of the MRIP 24 
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data, which are now available. 1 

   And there was just a meeting which Dr. 2 

Boreman knows far more about than I do, but it was related 3 

to incorporating the MRIP data into stock assessments 4 

in the future.  So I'm just beginning to look at the 5 

recommendations that are coming out of that meeting. 6 

   And that will also affect some of our 7 

updates in how we utilize that data and how far it extends 8 

through the updates.  So it's a long answer, but I don't 9 

have a lot of specifics, and we'll see how it plays out. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dr. 11 

Moore. 12 

   CHRISTOPHER MOORE:  Thanks, Jim.  13 

Thanks, Mr. Chairman.  There's a question, Jim, about 14 

the updates for summer flounder, scup, and black sea 15 

bass, and I'm not sure if you can address it today or 16 

not, but it deals with timing. 17 

   So we had that exchange of e-mails with 18 

Sam or Ralph about issues related to cod and potential 19 

impact on the timing of receiving material for summer 20 

flounder, scup, and black sea bass.  So, given what you 21 

know today, are we still on track to receive those in 22 

a timely fashion, or should we expect that there's going 23 

to be some delays related to work on cod? 24 



  
 

 

 
 
 

 61

   JAMES WEINBERG:  I think that the 1 

Science Center is following the timing that was outlined 2 

in Sam Rauch's letter, which indicated that those 3 

updates would be provided in late July. 4 

   Mark and Gary have each come to us 5 

looking for more specifics about what that means because 6 

they're doing the work, and they want to provide it on 7 

time.  And that's why I reached out to Russ Brown, and 8 

I spoke with Jessica and so forth.  I think we're trying 9 

to shoot for a delivery date of no later than the 20th 10 

of July, but we'll try to have our people available to 11 

speak to the SSC and to anyone else before that date, 12 

because I recognize that the SSC has scheduled a meeting, 13 

and there's the policy of having papers delivered ahead 14 

of time. 15 

   But given the developments which you're 16 

probably not as aware of as we are at the Center, there's 17 

been a lot going on, fallout from the Gulf of Maine cod 18 

assessment and requirements for us to do additional 19 

work, and it's not exactly clear when that will be due, 20 

whether it will be in August or December.  So that is 21 

still being worked out.  And it goes above the level of 22 

the Center and is going to be a decision that people at 23 

headquarters as well as the New England Council are 24 
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involved.  And until we actually know how that plays out 1 

and what we have to do, we can't really give a definitive 2 

answer on the timing. 3 

   But think what I said initially about the 4 

20th is as good a shooting date as I can give you.  And 5 

perhaps Bill Carp would like to add.  I don't want to 6 

put him on the spot.  But if there's anything else. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I can 8 

do that, Jim. 9 

   WILLIAM CARP:  Thank you, Mr. Chairman.  10 

I think Jim explained it as clearly as I could and perhaps 11 

better.  We are under a lot of pressure, as you all 12 

understand, but we are also committed to deliver the 13 

information to the SSC and to the Mid-Atlantic Council 14 

in a timely manner.  I'm confident that we'll be able 15 

to make the July dates. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Jim 17 

and Bill both, thank you for that support.  Chris Zeman. 18 

   CHRISTOPHER ZEMAN:  Thank you.  Jim,  19 

you just mentioned that they're working on incorporating 20 

the MRIP data into the black sea bass documents, so maybe 21 

you or Jim Boreman have some more information about that.  22 

Can you just elaborate more on that process? 23 

   JAMES WEINBERG:  Yeah.  I think I'm 24 
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going to defer to Dr. Boreman, if he would like to address 1 

that.  If not, then I'll take a shot at it. But I'll give 2 

him the first crack at it. 3 

   JOHN BOREMAN:  Yes.  A couple of weeks 4 

ago the MRIP program conducted a workshop.  About 40 5 

people were there from throughout the Agency as well as 6 

the councils and commission representatives along the 7 

Atlantic coast and the Gulf, too. 8 

   The purpose of the workshop was to see 9 

how the new MRIP numbers as they're being generated.  10 

Starting in 2013 we're just going to get MRIP numbers 11 

catch estimates from the recreational survey based on 12 

the MRIP methodology.  The old MRFS methodology will no 13 

longer be used. 14 

   This year they're basically working up 15 

catch estimates for both methodologies even though the 16 

Agency's taken the position that the MRIP-based numbers 17 

are the best available science.  Those are the ones 18 

being published on the website. 19 

   The MRFS-based numbers are available to 20 

council staff and so on, people doing stock assessments 21 

to maintain continuity of the earlier time series.  But 22 

the purpose of the workshop is how do we match up MRFS 23 

estimates from going back to 1980, 1979 with the new 24 
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MRIP-generated numbers.  Is there a way to calibrate one 1 

set of numbers to the other?  And fortunately, the MRIP 2 

program has been able to develop a methodology where they 3 

can go back and re-estimate catch numbers going back to 4 

2004 based on the new MRIP methodology and making several 5 

assumptions, and that's gone through a peer review 6 

process.  And those numbers have been published 7 

recently on the MRIP website. 8 

   So, using the side-by-side estimates 9 

from 2004 to 2011, can we look at how they matched up 10 

and then use that as a basis for hind-casting prior to 11 

2004 what the numbers might have looked like if we used 12 

the MRIP methodology versus the MRFS methodology. 13 

   And the importance there is to generate 14 

as long a continuous time series as we can for catch 15 

estimates for all these species.  So the group met and 16 

agreed on a way forward how the assessment folks will 17 

use the MRIP numbers and the MRFS numbers. 18 

   And the idea is until an updated 19 

assessment or a new assessment is done that uses the 20 

MRIP-generated numbers, the MRIP numbers will be scaled 21 

to the same scale as MRFS numbers.  So that's an interim 22 

solution until we fully switch over to MRIP and start 23 

using the MRIP numbers.  And there's a number of other 24 
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decisions we made.  We formed a working group to work 1 

out the specific methodologies for scaling the MRIP to 2 

the MRFS numbers, and then eventually the MRFS numbers 3 

will have to be scaled to the new MRIP numbers. 4 

   But until an updated assessment is done 5 

that uses the new MRIP numbers, we will use the MRIP 6 

numbers as scaled to the MRFS numbers.  It's not saying 7 

we're going to use the MRFS numbers, but we'll use MRIP 8 

methodology-based numbers but scale them so we don't 9 

have a jump in our time series, a flip from one to the 10 

other. 11 

   For the most part, though, we found that 12 

of all the species for which recreational fishing catch 13 

is significant for managed species for most of the 14 

species the difference between the MRIP-generated 15 

numbers and the MRFS-generated numbers is very small, 16 

within 5 percent with no obvious bias, one continually 17 

above the other or below. 18 

   There are several species for which one 19 

set of estimates are consistently above the other and 20 

in some cases quite a bit, so those we're working out 21 

again. 22 

   We're looking at how to characterize the 23 

variance and also what do we use for the average over 24 
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a long term.  It's important for management especially 1 

for a species like fluke that's based on allocations 2 

based on the MRFS-generated numbers.  So that report I 3 

did an initial report back to headquarters, but we've 4 

got the full report coming out sometime in May or June 5 

from that workshop. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Jim. 7 

   JAMES WEINBERG:  Yeah.  There are 8 

actually two issues.  One has to do with incorporating 9 

these changes into an update.  It borders on the kind 10 

of changes that are done more in a benchmark where 11 

there's a pretty good peer review versus a simple update 12 

where there isn't a lot of peer review.  So we will have 13 

to make decisions about that. 14 

   And the other thing has to do with the 15 

effect of incorporating the new numbers, whether they 16 

will be used to alter the biological reference points.  17 

So, for some of the stock assessments, simply changing 18 

the catch data can also transmit through the assessment 19 

model into a change in biological reference points, 20 

which, again, could be a big deal if it's the sort of 21 

stock where the recreational catch is a significant 22 

component. 23 

   And, again, that relates to the level of 24 
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peer review that you need because changing reference 1 

points is a fairly big deal.  So this is an important 2 

topic, but it's coming at a time where we have a cycle 3 

where a lot of updates are due, and we'll have to talk 4 

about it to see how it's utilized. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 6 

you.  Other questions?  Robert O'Reilly. 7 

   ROBERT O'REILLY:  Well, I don't know how 8 

much this has been talked about, but there's a lot going 9 

on, and Gordon Kelvin and George Darcy have presented 10 

a lot of information about the registry. 11 

   And I know that the statistical 12 

reworking that Dr. Boreman mentioned is only part of this 13 

at the same time with species that we have sort of input 14 

controls that we're getting ready for 2013. 15 

   Of course you may know there's a new 16 

contractor out of Raleigh RTI.  The first time in 12 17 

years there's been a change there.  And at the same time, 18 

there have been adjustments to the intercept approach. 19 

   So there's going to be a lot of factors 20 

that by the time the Council looks at 2013 measures, say 21 

for summer flounder, recreational measures, as well as 22 

the ASMFC there's going to be some uncertainty there, 23 

some new types of uncertainty that should be considered. 24 
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   And I guess no one really can tell us 1 

exactly when stasis will be reached in terms of MRIP, 2 

but it's going to be several years.  So this is going 3 

to be a little bit ongoing, and I think everyone should 4 

be sort of attuned to that.  Thank you. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Rob, 6 

that's a good point.  I think as the new intercept 7 

methodologies go into place, that will again result to 8 

some additional changes.  So there will be a period 9 

where it continues to change I would think.  Okay.  10 

Other questions for Dr. Weinberg?  Jim Fletcher. 11 

   JAMES FLETCHER:  Dr. Weinberg, do you 12 

realize that for social and economic information the 13 

Southeast is taking it; the Gulf is taking it; the trip 14 

reports are taking it, and the daily reports are taking 15 

it. 16 

   Rather than sending out another form of 17 

data gathering, I would suggest that you take the trip 18 

reports and the daily reports and use fish house math 19 

to reach all the conclusions that you want to reach. 20 

   We are now getting states requesting it.  21 

It is a situation where it takes a secretary at least 22 

a week out of the year to fill out the necessary request. 23 

   Now, the Gulf requires before we can get 24 
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permits that you do it; you fill it out.  The Southeast 1 

requires that before you can get permits that the data 2 

and social economics has to be done.  And now we're going 3 

to have New England.  Well, New England requires that 4 

the trip reports, no-fish reports, be in before you can 5 

get the permits.   6 

   My suggestion and my plea is that you use 7 

the existing data to get what you want to know, rather 8 

than building another set of paperwork on top of it.  You 9 

should have every bit of data that is necessary. 10 

   And to show you fish house math, you take 11 

what the boats stocks and divide it.  And if what the 12 

boat stocks is not equal to what was paid for the boat 13 

for the first 10 years, the boat is going in the hole.  14 

And that's boat and crew. 15 

   And that's simple math, but it works.  16 

And I'd be willing to work with the Center and show you 17 

simple math rather than having more reporting.  Thank 18 

you. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

Thanks, Jim.  Other questions?  Jim. 21 

   JAMES WEINBERG:  I would just like to 22 

repeat that these surveys are voluntary. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 24 
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you, Jim.  Lee. 1 

   LEE ANDERSON:  Just one thing.  As a 2 

social scientist who's been collecting data and working 3 

with that on this for a long time, I'm sure that the folks 4 

at the Center know what's out there, and they are going 5 

after data that is necessary.  I've been to so many 6 

meetings on what kind of stuff can we do for 7 

socioeconomic research.  There isn't enough data out 8 

there.  So my hats off to the Center for trying to get 9 

this data.  Thank you. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 11 

you,  Jim.  And, again, as you know from our discussion 12 

yesterday, this council is dealing with the consequences 13 

of the sturgeon ESA listing.  We're approaching that 14 

issue and working with the Office of Protected Resources 15 

within the regional office to develop management 16 

measures related to that issue. 17 

   But we've heard enough concern I think 18 

about data involved in the sturgeon listing and 19 

uncertainties about the population dynamics that when 20 

we have the next NRCC meeting in May, it would be, I 21 

think, a good item to put on the agenda so that we can 22 

have some discussion at the regional level about how we 23 

can develop an improved understanding of sturgeon 24 
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population dynamics at least in the intermediate term. 1 

   I don't know what resources are going to 2 

be available from an assessment standpoint, but I think 3 

it would be beneficial to have that discussion with the 4 

Science Center, the regional office, and New England 5 

Council and go ahead and have some conversation about 6 

trying to identify some intermediate objectives for 7 

improving our understanding of that population since 8 

we're going to have to be developing management measures 9 

to deal with the consequences of that ESA listing.  But 10 

I'll look forward to following up with the regional 11 

office as I put together the agenda for the May NRCC 12 

meeting.  Any other questions for Jim?  Okay.  The next 13 

report is the general counsel report.  Denise 14 

DeSatelle.  15 

 _____________________________________ 16 

 NOAA OFFICE OF GENERAL COUNSEL REPORT 17 

   DENISE DESATELLE:  Thank you, Mr. 18 

Chairman.  Just very quickly, Flaherty versus Lock, 19 

which is a New England Council Amendment 4 Atlantic 20 

Herring FMP litigation. 21 

   Judge Kessler from the D.C. District 22 

Court granted in part and denied in part both parties 23 

motions for summary judgement.  She found that:  NMFS 24 
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did not satisfy the obligation to independently 1 

determine whether the Council's designation of stocks 2 

in the fishery complied with MSA; NMFS did not adequately 3 

consider whether Amendment 4 complies with National 4 

Standard 9. 5 

   She did up hold the ABC control rule and 6 

the accountability measures, and under NEPA she found 7 

that NMFS failed to consider the environmental impacts 8 

of alternatives to the proposed ABC control rule and AMS. 9 

   We're in remedy negotiations with the 10 

plaintiffs, and the status is that we need to report back 11 

to the judge on April 20th, and briefing is due April 12 

27th.  Thank you. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 14 

you, Denise.  Questions for Denise on her report?  15 

Denise, the remedy was not identified in the judgement 16 

by the court; is that correct? 17 

   DENISE DESATELLE:  No.  She left it up 18 

to the parties to try to come to a negotiated agreement, 19 

and if not, then she'll rule. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 21 

you.  Do you have any sense of the timeline on which that 22 

would be done? 23 

   DENISE DESATELLE:  Well, we've already 24 
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sought one extension, which is because we need to be here 1 

at the meeting.  So we already have an extension to April 2 

27th. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 4 

you. 5 

   DENISE DESATELLE:  You're welcome. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  We 7 

look forward to an update of that resolution at the June 8 

meeting then.  Thank you.  Any other questions for 9 

Denise?  Seeing none, we have the enforcement reports.  10 

Kevin. 11 

 ___________ 12 

 13 

 USCG REPORT 14 

   KEVIN SAUNDERS:  Thank you, Mr. 15 

Chairman.  We've had a fairly benign last two months.  16 

We've concluded several operations, Operation Right 17 

Speed, which extended past the two-month period I'm 18 

going to report on now.  It was geared toward enforcing 19 

and educating the public on the special season 20 

management areas that have speed restriction zones for 21 

the protection of the North Atlantic right whale.  22 

Surveys have shown that about 85 percent of vessels over 23 

65 feet and longer obviously including fishing vessels 24 
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are aware of this special management area, seasonal 1 

management area, and comply with the restrictions. 2 

   So our next operation was Operation 3 

Striper Swiper.  I reported on this operation a lot 4 

during our last period.  We haven't had any additional 5 

violations since then, and our operation is concluded 6 

at this point. 7 

   In addition, we had two other operations 8 

which targeted vessels that were fishing for scallops 9 

in the Hudson Canyon closed area out of Delaware Bay.  10 

Neither of those operations resulted in any violations, 11 

so we're seeing relative compliance up there as well. 12 

   And then we had Operation Ocean Hunter, 13 

which is our operation that projects enforcement farther 14 

offshore.  We use a medium endurance cutter to do that, 15 

and we had 41 days out of the past two months that were 16 

able to dedicate towards that. 17 

   We had one violation this period.  That 18 

was the technical violation of a surfclam vessel that 19 

didn't have an operator's permit on board, so we were 20 

able to handle that.  We had a one second species 21 

response.  If you turn to page two in the handout that 22 

I placed on all your desks, you can see that we had some 23 

success moving our targets for fisheries boardings to 24 



  
 

 

 
 
 

 75

the right a little bit.  We're flirting with approaching 1 

60 percent of our target for this period. 2 

   And then lastly, I have some commercial 3 

fishing vessel safety stats on the back, and I included 4 

part of a request by Mr. Fletcher at our last meeting 5 

some information about the things that we deem as 6 

terminable, unsafe practices that fishing vessels may 7 

have when they're under way. 8 

   So these are things that if we go on board 9 

and we see these safety violations, these are the ones 10 

you might get sent back to he pier for.  There's 11 

obviously other safety violations that may result in a 12 

fine later on, but these are the ones you'll be sent back 13 

to the pier for.  So, if there's any other questions, 14 

I'll be happy to take them.  Thank you, Mr. Chairman. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 16 

you, Kevin.  Any questions for Kevin?  Go ahead, Dewey. 17 

   DEWEY HEMILRIGHT:  On page two of your 18 

handout here, it talks about percentage of boardings and 19 

your targets.  I was wondering what's the number of 20 

trips that you targeted overall.  I see the percentages, 21 

but when I look, just say for croakers instance, how many 22 

trips was that, or how many boardings was that? 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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Kevin. 1 

   KEVIN SAUNDERS:  Thank you.  I'm not 2 

going to tell you the number of boardings because  I 3 

don't know them off the top of my head.  I will tell you 4 

how these are calculated. 5 

   So what we do is we take an estimated 6 

number of vessels in the middle Atlantic region, and we 7 

assign a percentage to their 10 or 20 percent based upon 8 

the past violations we found in that fishery, and we just 9 

multiply the two out, and then we'll get a target, and 10 

then I divide it by months. 11 

   And what you're seeing right here is for 12 

the past two-month period or year-to-date on this one 13 

right here.  So I just added two months onto the last 14 

report.   So I can't speak to the number of trips, and 15 

I can't speak to the number of boardings on a particular 16 

vessel.  But if that's something you're looking for, I 17 

can talk to you about it off line later on.  Thank you. 18 

   DEWEY HEMILRIGHT:  Yeah.  Thanks. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS: Greg 20 

Didomenico.  There's a microphone next to Kevin. 21 

   GREGORY DIDOMENICO:  Two quick 22 

questions.  You started off by talking about Operation 23 

Right Speed.  Is that correct? 24 
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   KEVIN SAUNDERS:  Yes. 1 

   GREGORY DIDOMENICO:  About three or 2 

four years ago, one of the NOAA vessels struck a right 3 

whale inside of Stellwagen Banks.  Has anything ever 4 

occurred -- sorry.  What's been the resolution to that 5 

incident?  Was there negligence found?  Was there any 6 

other result? 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Kevin, if you know.  If you don't know.  Okay. 9 

   GREGORY DIDOMENICO:  Yeah.  I was also 10 

going to direct my question to legal counsel as well. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Denise, did you hear the question? 13 

   DENISE DESATELLE:  Yes, I did.  But I'm 14 

sorry; I do not have any answer.  I've already shut down 15 

my computer, so I can't ask Joel, but I will get the 16 

answer for you and let you know. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 18 

you.  We'll get back to you on that.  Go ahead. 19 

   DENISE DESATELLE:  Oh, excellent. 20 

   UNKNOWN:  We fully reviewed the case 21 

package that we sent in, and found that the sanctuary 22 

program, the folks who were on the boat, had pretty much 23 

done everything they could do to not hit a whale, and 24 
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from what I saw in the case package, it was a freak 1 

accident.  The whale popped up in front of them.  And 2 

so as I would typically in any other case of a freak 3 

accident where people had three or four lookouts and were 4 

looking for whales, we declined prosecution of the case. 5 

   GREGORY DIDOMENICO:  What was the speed 6 

they were going? 7 

   UNKNOWN:  They were going under -- I 8 

cannot remember exactly.  They were going under the NOAA 9 

policy for the speed, and they were not in a speed 10 

restriction zone at that area.  So they were within the 11 

sanctuary boundaries, but they were above 10 knots or 12 

whatever the speed restriction is right now, 10 or 12 13 

knots. 14 

   GREGORY DIDOMENICO:  What's the limit? 15 

   UNKNOWN:  They were under 20. 16 

   GREGORY DIDOMENICO:  What's the limit? 17 

   UNKNOWN:  I feel like the NOAA sanctuary 18 

policy for those vessels is 20 knots, and they were under 19 

20. 20 

   GREGORY DIDOMENICO:  Twenty knots. 21 

   UNKNOWN:  And I mean that's outside of 22 

the speed restriction areas. 23 

   GREGORY DIDOMENICO:  Within the 24 
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boundary of the sanctuary? 1 

   UNKNOWN:  Within the boundary of the 2 

sanctuary, outside the speed restriction areas.  I 3 

believe they're allowed, the policy, the NOAA policy, 4 

was under 20 knots.  And the sanctuary program I think 5 

was looking at that again after this incident to see if 6 

they needed to ratchet that down a little bit.  But that 7 

was the policy at the time. 8 

   GREGORY DIDOMENICO:  Did they see the 9 

whale after the -- 10 

   UNKNOWN:  After the strike? 11 

   GREGORY DIDOMENICO:  Yeah. 12 

   UNKNOWN:  They observed it a couple of 13 

times after the strike, and then it dove and took off.  14 

I think it had a couple of lacerations on its back. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 16 

you. 17 

   GREGORY DIDOMENICO:  One other question 18 

I know I'm going to forget. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay. 20 

   GREGORY DIDOMENICO:  It's about the 21 

boardings on page two.  Your boardings in the menhaden 22 

fishery what fishery was that in? 23 

   KEVIN SAUNDERS:  So the menhaden 24 
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fishery often operates inside the Chesapeake Bay, and 1 

one of the federal nexus is we have to conduct boardings 2 

as commercial fishing vessel safety.  So when we 3 

encounter these vessels, particularly if (inaudible) 4 

are up in that area, we'll board them, and we'll include 5 

those under fisheries as well because we're checking 6 

permits or we're checking other things. 7 

   Many of the fisheries you see on there 8 

you'll notice that we don't apply regulations to them 9 

at this council, but they're still a federal nexus under 10 

a different Coast Guard hat that pertain to them.  So 11 

we'll report those as well. 12 

   There's other fisheries on there.  You 13 

notice there's no striped bass on there.  So in an ideal 14 

world where there's no striped bass fishing in federal 15 

waters, our target would be zero because there would be 16 

no vessels out there; however, once again, for a safety 17 

point of view, if we encounter them even inside state 18 

waters, we could board them and do a safety check on them.  19 

So just something to point out.  Thank you. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Thanks, Kevin.  Our next report is NMFS Office of Law 22 

Enforcement. 23 

 _______________________________ 24 
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 1 

 NMFS FEDERAL ENFORCEMENT REPORT 2 

   SARAH BLOCK:  Thank you, Mr. Chairman.  3 

Sarah Block sitting in for Special Agent in Charge Logan 4 

Gregory. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

Welcome, Sarah. 7 

   SARAH BLOCK:  Thank you.  Thank you.  I 8 

wanted to make sure everybody was aware that the Office 9 

of Enforcement's priorities are now online.  Director 10 

Buckson indicated that this is a changing document and 11 

that he will be seeking input from everybody for the 12 

fiscal year 2013 priorities.  So just to point out that 13 

it is kind of a fluid document.  And that is available 14 

online on the Office of Enforcement website under NOAA. 15 

   The second thing I wanted to talk about 16 

is there was some enforcement activity up in New York 17 

in the past few weeks that some of you might be aware 18 

of. 19 

   The press has indicated that several 20 

search warrants were executed on residences and on 21 

vessels, and again, the press reports that a fisherman 22 

indicated that it had to do with the Research Set Aside 23 

Program.  That means that the Office of Enforcement 24 
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cannot comment on any ongoing investigation. 1 

   Just as a general overview, whenever 2 

criminal search warrants are executed, the procedure 3 

that that involves is:  the agents work with either 4 

Department of Justice and/or trial attorneys at the 5 

Department of Justice. 6 

   The search warrants are presented to a 7 

federal magistrate at the local district court level.  8 

That federal magistrate makes the determination whether 9 

or not probable cause exists to go forward with those 10 

search warrants.  So that's just a general overview.  11 

And that's really all I have.  Any questions? 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  13 

Sarah, how long will it be likely before we hear an update 14 

on that case? 15 

   SARAH BLOCK:  Well, I would like to say 16 

quickly, but in some other ongoing cases that I'm 17 

involved with, sometimes it's not as fast as we would 18 

like.  It's up to Department of Justice. 19 

   And generally speaking, after a search 20 

warrant is executed, there are numerous documents and 21 

computers to be reviewed, follow-up interviews 22 

possibly.  So that needs to happen, and then the trial 23 

attorney or the prosecuting assistant U.S. attorney 24 
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needs to prepare for a potential trial.  So it can be 1 

several months to a couple of years, hopefully sooner 2 

rather than later.  We believe that they will move 3 

forward. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 5 

you,  Sarah.  Any other questions for Sarah of her 6 

report?  Okay.  Thank you. 7 

   SARAH BLOCK:  Thank you. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  The 9 

next item is the Executive Director's Report from the 10 

ASMFC.  Vince had to leave early this morning.  I don't 11 

know if any members from the Commission want to offer 12 

any updates to the Council about actions from the last 13 

Commission meeting.  Peter. 14 

 _________________________________ 15 

 ASMFC EXECUTIVE DIRECTOR'S REPORT 16 

   PETER HIMCHAK:  I'm always reluctant to 17 

tread on Captain O'Shea's turf here.  On tautog we did 18 

adjust the percent reduction that was to be implemented 19 

in this current fishing year from 53 percent to 39 20 

percent.  So there will be a little more liberalization 21 

on tautog regulations. 22 

   Black sea bass we approved an addendum 23 

where states particularly in the northern region, which 24 
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is New Jersey through Massachusetts, had a significant 1 

liberalization in state waters for the black sea bass 2 

recreational fishery.  We're going to have the next 3 

meeting coming up in May -- April 30th through early May.  4 

Rob, did I miss anything significant? 5 

   ROBERT O'REILLY:  I don't think so.  I 6 

mean if the Council knows about the striped bass issue 7 

that went and things that happened already this past 8 

November, then you'd be up to date I think. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 10 

you.  I appreciate the update.  Why don't we go ahead 11 

and take a 10-minute break.  Then we'll come back and 12 

take up the liaison report and go from there.  Pres. 13 

   PRESTON PATE:  Mr. Chairman, I'm trying 14 

to finish up the photos for the web page that I need to 15 

meet.  Steve Schafer, Frank Blount, Jim Weinberg -- 16 

   [Off the record.] 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Our 18 

next order of business is the South Atlantic report, and 19 

I'll impose upon -- to deliver that. 20 

 _____________________________________ 21 

 SOUTH ATLANTIC COUNCIL LIAISON REPORT 22 

   RED MUNDEN:  Thank you, Mr. Chairman.  23 

The information on the South Atlantic Council meeting 24 
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that was held in Savannah, Georgia, March the 5th to the 1 

9th is behind Tab 11. 2 

   And just very briefly, on Tuesday, the 3 

6th, the Mackerel Committee met.  And this committee 4 

handles both king mackerel and Spanish mackerel.  And 5 

it was interesting that during the public comment period 6 

we had a gentleman with the Southern King Fish 7 

Association -- and in the southern part of the United 8 

States and the Gulf they refer to king mackerel as king 9 

fish -- and the executive director of the Southern King 10 

Fish Association proposed that 600,000 pounds of the 11 

recreational king mackerel allocation be set aside as 12 

a quota for the tournament fishery so they could sell 13 

those fish and would not be counted against the 14 

commercial quota. 15 

   And often times when these tournaments 16 

sell the king mackerel, the profit it donated to 17 

charitable organizations, local rescue squads, fire 18 

departments or whatever.  So the Council said they would 19 

take that under consideration.  But I think that would 20 

take a change in Magnuson-Stevens.  Anything gets sold 21 

is counted against the commercial quotas. 22 

   Moving on, in the briefing book, the 23 

first item behind Tab 11 is a very brief summary of the 24 
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Catch Shares Committee meeting, and the Catch Shares 1 

Committee has looked at catch shares individual fishing 2 

quotas for several years now.  Overall the South 3 

Atlantic Council is adamantly opposed to catch shares 4 

or anything that resembles catch shares. 5 

   But a group of fishermen formed an 6 

organization, the South Atlantic Fishermen's 7 

Association, and they asked that the South Atlantic 8 

Council initiate an amendment to allow for voluntary 9 

individual fishing quotas, specifically in 10 

snapper-grouper fishery, and they were focusing on black 11 

sea bass. 12 

   A motion was made for the staff to 13 

initiate an amendment with not a whole lot of discussion 14 

after the presentation from this fishermen's 15 

association and their consultants.  That motion failed, 16 

but then a motion was passed for the staff to initiate 17 

an analysis of the proposal submitted by this 18 

association.  So at least the South Atlantic Council is 19 

giving some recognition to the fact that catch shares 20 

may be a way of managing their fishery.  The next item 21 

behind Tab 11 is a summary of the Mackerel Committee 22 

meeting.  And without going through all of the issues 23 

that they discussed, they actually discussed two 24 
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amendments to mackerel, Amendment 19 and Amendment 20. 1 

   Amendment 19 dealt primarily with 2 

permits and no sale provisions that they were 3 

considering, and these are of course a draft amendment, 4 

and they'll be going out for public comment. 5 

   But the most important one for this 6 

council is Amendment 20.  And they propose to establish 7 

boundaries and transit provisions for king mackerel.  8 

And one of the proposed provisions was to look at 9 

regional allocations and allocations for the Gulf as 10 

well as for the South Atlantic. 11 

   And I brought up the fact that they had 12 

ignored the Mid-Atlantic, and so they did add an option 13 

that if they do go with regional allocations or boundary 14 

allocations for king mackerel, that there will be an 15 

option for the Mid-Atlantic to get a share of the king 16 

mackerel allocation. 17 

   Going over to the next information 18 

behind Tab 11, is a report from the Snapper-Grouper 19 

Committee.  And one of the first things that the 20 

committee did is they looked at Amendment 18A for black 21 

sea bass.  And Amendment 18A is the primary purpose, and 22 

this is to reduce effort in the black sea bass fishery.  23 

And they are looking at a number of options, and 24 
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endorsement program for the commercial black sea bass 1 

pot segment. 2 

   You would have to hold not only a South 3 

Atlantic snapper-grouper permit, you would have to meet 4 

certain criteria for landings:  a limit of 35 black sea 5 

bass pot tags issued each year, and you would have to 6 

tag each pot; a requirement to bring all black sea bass 7 

pots back to shore at the end of each trip, a 1,000 pound 8 

gutted weight or 1,180 pound hold weight commercial trip 9 

limit for the black sea bass commercial sector, an 10 

increase in the commercial minimum size limit from 10 11 

inches to 11 inches for black sea bass, and for the 12 

recreational fishery an increase from 12 inches to 13 13 

inches, and also a requirement for for-hire vessels to 14 

report landings electronically or weekly or on a daily 15 

basis. 16 

   After we reviewed this information, Dr. 17 

Roy Crabtree, the Regional Administrator, indicated 18 

that before the provisions of Amendment 18A could be 19 

implemented, NMFS will have to develop a biological 20 

opinion on the effect of these black sea bass actions 21 

on Atlantic large whales, particularly northern right 22 

whales, and this may delay the approval of 18A to as late 23 

as July the 1st in 2012.  And most of the rest of the 24 
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Snapper-Grouper Committee meeting dealt with golden 1 

tilefish, and there are a lot of measures in the 2 

snapper-grouper section that pertain to golden 3 

tilefish. 4 

   And they are looking at Amendment 18B 5 

which pertains to golden tilefish, and once again, it's 6 

to limit participation in the golden tilefish fishery.  7 

And if you want to run through those things, you can see 8 

they're looking at a number of items, such as permits. 9 

   They are looking at reducing latent 10 

permits and putting in trip limits and what not and also 11 

requiring a permit for the hook-and-line fishery for 12 

golden tilefish as well as a longline fishery. 13 

   So, Mr. Chairman, that's just a brief 14 

summary of the South Atlantic Council meeting.  The next 15 

meeting will be in June in Orlando.  It will be the same 16 

week as the Mid-Atlantic meeting in New York City. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 18 

you, Red. 19 

   RED MUNDEN:  Any questions? 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Questions for Red of his report?  Howard. 22 

   HOWARD KING:  I think you mentioned a 23 

proposed 13-inch minimum size for the recreational 24 
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for-hire on black sea bass.  Was there a bag limit stated 1 

do you remember? 2 

   RED MUNDEN:  For black sea bass 3 

recreational fishery?  Yeah.  They're proposing to go 4 

from 12 inches to 13 inches.  Bag limit is -- don't see 5 

one for the recreational fishery.  I believe they do 6 

have one.  I would have to have a look at that.  It's 7 

not in this press release. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Thanks, Red.  Other questions?  Dewey. 10 

   DEWEY HEMILRIGHT:  I know last year on 11 

the bag limit for sea bass I believe they went from 15 12 

at the beginning of the season to 5.  I'm not sure if 13 

that's carrying over again this year.  I'm not sure 14 

about it.  I think I read that last year.  They went from 15 

15 to 5. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  17 

Thanks.  We can follow up on that one.  Any other 18 

questions for Red?  Red, thanks for the report.  The 19 

next report is Dr. Chris Moore, executive director's 20 

report. 21 

 ___________________________ 22 

 EXECUTIVE DIRECTOR'S REPORT 23 

   CHRISTOPHER MOORE:  Thank you, Mr. 24 
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Chairman.  There's a number of items behind Tab 12 that 1 

I'd like to call the Council's attention to.  Our next 2 

meeting in New York City is going to be very busy.  It's 3 

scheduled for June 12 through 14.  Expect that that's 4 

going to be three full days of meeting.  Maybe we may 5 

even have to come in on Monday some of us.  We're looking 6 

at a number of issues at that particular meeting 7 

including adopting mackerel, butterfish specifications 8 

for 2013, looking at Amendment 14 to squid, mackerel, 9 

butterfish as well.     Jason's been very 10 

busy getting that document ready for public hearings; 11 

and in fact, the DEIS is going to be published on April 12 

20th.  So we have scheduled hearings from April 30th 13 

through May 22nd on that particular amendment.  That's, 14 

again, Amendment 14. 15 

   We're going to have a meeting at the 16 

ASMFC meeting Riverhead, New Port News, Cape May, 17 

Gloucester, and Warwick.  So, again, that's Amendment 18 

14.  So, after those public hearings, Jason will be 19 

pulling together all those public comments, and we 20 

expect Council action on that particular document in 21 

June. 22 

   We'll also be looking at surfclam, ocean 23 

quahog specifications.  We'll be looking at Amendment 24 



  
 

 

 
 
 

 92

3 to spiny dogfish, as Jim has indicated today.  A big 1 

part of the meeting is going to be looking at our 2 

visioning project, and we'll be talking about that in 3 

a minute. 4 

   Also, we'll be talking about RSA 5 

recommendations for 2013.  I expect that we'll also be 6 

discussing improvements or possible improvements to the 7 

RSA program for future years as well.  Finally and 8 

hopefully, we'll be looking at a scup allocation 9 

analysis that we've been waiting for for a number of 10 

months.  The next item behind the tab -- you just flip 11 

it over -- looking at the scheduled events.  You can take 12 

a look at those when you get a chance to see what's coming 13 

up in April and May and June. 14 

   The next item details the current 15 

amendments that we're working on in case you've 16 

forgotten what's in those or the issues that are going 17 

to be addressed in those particular amendments. 18 

   There's another tab behind those tables 19 

basically indicating where we're at with our 20 

specification process for this year.  You can see that 21 

and check to see what those dates are. 22 

   Then this is the memo from Mary Clark 23 

regarding the visioning project.  Basically in that 24 
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memo, she indicates that we're done with the data 1 

gathering phase of that particular project.  We 2 

received 1,253 survey responses, which is a lot for a 3 

survey. 4 

   1,167 were online.  We got 87 hard 5 

copies.  Remember we had the species specific surveys.  6 

So we had over a thousand of those returned as well.  So 7 

a lot, a lot of information that we're going through.  8 

On top of that, we also interviewed 212 individuals at 9 

20 small group meetings throughout the region.  The 10 

initiative is to yield, as Mary indicates here, a large 11 

amount of both quantitative and qualitative 12 

information, about stakeholders' interests, concerns 13 

and priorities. 14 

   So Mary's working with the contractors 15 

to basically go through that information.  We expect 16 

that the data will be packaged and analyzed and ready 17 

for Council to look at at the June council meeting.  And 18 

at that point, we'll talk about next steps in terms of 19 

the visioning process and the development of the 20 

strategic plan. 21 

   Mary indicates that we've already gotten 22 

a positive benefit from this particular project, and 23 

that is that the Council's e-mail list has tripled in 24 
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size.  So a number of folks have indicated that they're 1 

interested in receiving council material.  So that's a 2 

positive benefit. 3 

   Mary and I and I'm sure Rick is very 4 

appreciative of everything that the Council's done for 5 

this particular project.  I think without your help we 6 

wouldn't have gotten all the surveys and gotten all the 7 

information that we've gotten to date. 8 

   So, again, we're looking forward to that 9 

discussion in June.  The next item behind Tab 12 is an 10 

issue that we discussed this morning with George.  11 

Basically, this is our letter submitting the package for 12 

summer flounder, scup, and black sea bass recreational 13 

recommendations.  And in that middle paragraph, we make 14 

a pitch for an expedited process related to 15 

specifications for black sea bass.  And this is 16 

something, again, that George talked about earlier. 17 

   The issue, again, is that the current 18 

opening for black sea bass is May 22nd.  When the Council 19 

met in December, they indicated that they wanted to open 20 

up the fishery on May 19th. 21 

   Industry anticipates that, in fact, the 22 

fishery's going to open up on May 19th, and a number of 23 

businesses have already started scheduling trips for May 24 
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19th. 1 

   So, unless this happens the way that we 2 

detail it here in this paragraph, the season will not 3 

open May 19th.  So we're hoping that things are going 4 

to be expedited as we indicate here.  And, as George has 5 

indicated, it's really out of his hands, so. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

George. 8 

   GEORGE DARCY:  Just one thing I 9 

neglected to say before:  We are going forward with a 10 

15-day comment period.  So that's good. 11 

   CHRISTOPHER MOORE:  So that will help.  12 

The next item behind the tab talks about this scup 13 

contract.  And basically, Brad Gentner indicates in the 14 

two-page memo to me, which is basically a no-cost 15 

extension, why that particular project hasn't been done 16 

to date.  He talks about some of the problems that he's 17 

had with some of the information. Basically, you can look 18 

at that and see what the details are. 19 

   But, again, we expect that we'll have 20 

that discussion or presentation by Brad at the June 21 

council meeting.  And I would guess that that's going 22 

to cause considerable interest in terms of both Council 23 

and public, and we'll be taking some action related to 24 
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that at some point in time.  So you should anticipate 1 

that. 2 

   The next thing is a letter that I wrote 3 

to Ian Scott who is with Intertek Moody Marine, and I 4 

wrote the letter to him because we were asked to support 5 

MSC certification for the spiny dogfish fishery.  I 6 

indicate in the letter that as a regulatory 7 

instrumentality we really shouldn't be providing an 8 

endorsement for MSC certification; however, we've been 9 

involved in the process; we've provided information to 10 

him; and I say at the -- my get-off line is there:  We 11 

appreciate being consulted as part of the MSC process 12 

and believe that the federal spiny dogfish fishery is 13 

being managed in a manner consistent with the MSC 14 

principals for a sustainable fishery.   15 

   So we'll see what happens with that.  16 

They've asked us to weigh in, and we did.  The next issue 17 

relates to our action on monkfish.  It's to Dan Morris 18 

from Paul Howard.  It says:  On February 2nd and 19 

February 16th, the Councils voted to request that NMFS 20 

publish in the Federal Register as soon as possible the 21 

control date pertaining to the management of the 22 

monkfish fishery.  And I know that the Northeast Region 23 

is working on that. 24 
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   The next couple letters are BOEM 1 

letters, letters that I don't need to go through in 2 

detail.  You may find the maps interesting that are 3 

attached to those particular letters.  One is to 4 

Virginia.  The other one should be to Maryland.  If you 5 

have any questions, we can talk about it. 6 

   Behind those documents is a 7 

save-the-date notice.  I think everyone's gotten this 8 

notice, but it's basically indicating that we are going 9 

to have a big conference in May of 2013, May 7th through 10 

9th specifically at the Renaissance Mayflower Hotel in 11 

Washington D.C. 12 

   So this is something that I've been 13 

involved in as part of the Steering Committee.  It's 14 

Managing our Nation's Fisheries III.  It's a follow up 15 

to the other two conferences that we've had, Managing 16 

our Nation's Fisheries I and II.  So, again, looking 17 

forward to that particular conference.  Again, there's 18 

some details of that particular notice if you're 19 

interested.  A couple other things that aren't behind 20 

the tab.  One is staffing issues.  So we've had a number 21 

of discussions, or I've had a number of discussions with 22 

some council members privately, and I'm not sure if we've 23 

had an open discussion about this. 24 
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   But Tom's retiring.  We all knew that.  1 

As part of the discussion relative to Tom's replacement, 2 

Jessica indicated that she was very interested in doing 3 

surf clam and ocean quahog stuff.  And she, in fact, is 4 

going to be picking up the surf clam and ocean quahog 5 

portfolio, also working on  habitat issues related to 6 

some of the things that Tom was doing and will be doing 7 

before his retirement. 8 

   As a replacement, as I think I indicated 9 

at the Council -- I think I did indicate to the Council 10 

-- I was looking for an assistant planning coordinator.  11 

So that notice went out. 12 

   I had over 50 applications for that 13 

particular position.  Interviewed six folks on the 14 

phone.  Interviewed three folks face-to-face after 15 

those calls, and offered a job to a person from Duke. 16 

   Her name is Kiley Dancy.  Kiley is 17 

working finishing up her master's.  So it's another Duke 18 

graduate from that program.  Again, very, very capable 19 

young woman.  She'll be starting work with the Council 20 

in June.  So basically, the idea is that Kiley, Jessica 21 

and Jose will form a team to deal with surfclam, ocean 22 

quahog, summer flounder, scup, and black sea bass issues 23 

over the next year or so, and then eventually if Kiley 24 
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works out, she'll morph into Jessica's role, pick up that 1 

portfolio; and Jessica will pick up the surfclam and 2 

ocean quahog portfolio. 3 

   Last but not least, I don't have to put 4 

my smiley face up there.  I want to thank Pres for taking 5 

all the photos.  And I appreciate everybody's help in 6 

getting that done. 7 

   Those photos will not be used 8 

inappropriately.  They'll be placed on the web next to 9 

your name and next to your bio, so everybody gets to know 10 

you.  And certainly, if you have any questions, I'm glad 11 

to answer them.  Thank you, Mr. Chairman. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 13 

you, Chris.  Questions for Chris of his report? The 14 

Visioning Project that Chris has described did generate 15 

a massive amount of information.  As he indicated, we 16 

got almost 1300 surveys, and we had small group meetings 17 

with hundreds of individuals. 18 

   The staff is working together with 19 

Touchstone Consulting to package that information for 20 

consideration by the Council.  And they'll work to 21 

summarize that.  You'll get a report at the June 22 

meeting.  That summary report will probably be 23 

accompanied by an appendix.  There's so much 24 
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information that a lot of that's going to have to go into 1 

an appendix.  I would just encourage all of the council 2 

members to try to become familiar with that material 3 

before the June meeting. 4 

   It will be a lot of information, but the 5 

information that is generated is really quite rich.  6 

There's a lot of detail in it.  It cuts across a lot of 7 

different programs, some of which are managed by this 8 

council, some of which get into other jurisdictional 9 

aspects of management including ASMFC, state 10 

management, other programs, etcetera. 11 

   So it's generated a whole lot of 12 

information that will be in front of us and I think will 13 

set the stage for a lot of the work that we'll do in coming 14 

years.  But I would just raise that issue because it is 15 

going to be a lot of information.  But staff is working 16 

very diligently and I think effectively to try to package 17 

it in a way that we'll be able to make sense out of it 18 

at the upcoming June meeting.  Pres. 19 

   PRESTON PATE:  Mr. Chairman, do you have 20 

any idea when we might receive the report? 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 22 

believe staff still has a couple of meetings scheduled 23 

with Touchstone regarding the revision and packaging of 24 
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that information, so I'm not sure what the delivery date 1 

will be, whether it will be on the regular mail out date.  2 

But I'll defer to Chris. 3 

   CHRISTOPHER MOORE:  Yeah.  We're 4 

shooting for mid-May, Pres.  So hopefully, we'll get it 5 

out in time to give you guys plenty of time to look at 6 

it. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Peter.  All right.  Fair enough.  Any further 9 

questions for Chris on his report?  Yes.  Dewey. 10 

   DEWEY HEMILRIGHT:  I wanted to extend a 11 

thank you to Chris and his staff for giving me an 12 

invitation in March to come and sit down with him for 13 

a day.  I found it very helpful, educational, and I would 14 

recommend that any new members take him up on that offer 15 

in the future 'cause I think it's very helpful.  And I 16 

appreciate that for meeting with me. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 18 

you, Dewey.  We'll make a point of pressing those 19 

invitations in August in the event that we have new 20 

council members appointed at that point in time. Thank 21 

you.  Okay.  Other questions for Chris?  Seeing none, 22 

we're ready for the science report.  Rich. 23 

 ______________ 24 
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 SCIENCE REPORT 1 

   RICHARD SEAGRAVES:  Thank you, Mr. 2 

Chairman.  I have several items, the first of which is 3 

behind Tab 13.  It's part of a powerpoint presentation 4 

given by Stacey Horstman at a bottle nose dolphin take 5 

reduction team webinar on March 20th, and in that 6 

presentation we heard -- I'm on the team as well as Red 7 

Munden.  So just as a heads-up I included some slides 8 

in there.  There are two actions that are being 9 

contemplated under bottlenose dolphin plans. 10 

   One is to make the nighttime gear 11 

restriction for medium mesh gillnets in North Carolina 12 

a permanent measure.  And there will be two actions.  13 

The proposed rule for that action is currently being 14 

prepared, and it's set to be published shortly.  So just 15 

a heads-up if folks are interested in that. 16 

   The second item relates to Virginia 17 

pound net leaders and how those are regulated.  They're 18 

regulated both under the ESA for sea turtles and the 19 

bottlenose dolphin plan.  So they're going to make the 20 

definition and regulations consistent.  That action 21 

will occur under a joint MMPA ESA proposed rule that's 22 

expected late fall to early winter this year.  So that's 23 

just a heads-up. 24 
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   The other item that I have is it was 1 

passed out earlier today that you should have in front 2 

of you are the draft terms of reference for the upcoming 3 

May SSC meeting.  At that meeting we'll be dealing with 4 

a number of issues, but the primary point of order is 5 

to develop OFL and ABC recommendations for the squid, 6 

mackerel, butterfish complex.  And as a result of 7 

discussions at the Executive Committee meeting, we've 8 

been asked to present these in a draft form to allow for 9 

public comment prior to the finalization of them.  The 10 

terms of reference are growing quite extensive.  At some 11 

point we may need a table of contents for the terms of 12 

reference. 13 

   But there are three parts to this.  The 14 

first part, A, or MSB special terms of reference, and 15 

the first one on that is last year the SSC set a 16 

three-year specification for lolligo and illex squid 17 

starting for this fishing year, 2012, so '12, '13, '14. 18 

   And as a contingency, if you look in the 19 

footnote, the SSC did that but said they wanted a chance 20 

to review mid-course next year, which is the upcoming 21 

meeting, to see if that still held, if there was any 22 

reason to make a change in their recommendation.  So 23 

that's the reason for number one. 24 
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   And the outcome would be if there are no 1 

changes deemed necessary, then there would be no action.  2 

If they did deem the changes to be necessary, then we 3 

would go to C, which are generic terms of reference and 4 

run through the full drill on those two.  The second one 5 

is a response to a request relative to the Northeast 6 

Regional Office asked that we need a re-affirmation on 7 

the 2012 butterfish ABC recommendation that the SSC 8 

made, basically to make sure that the requirements that 9 

you just voted on for Framework 6 are met.  So that's 10 

why that one's in there. 11 

   The next set or B relates to the 12 

butterfish cap performance.  The Council developed 13 

Amendment 10 which dealt with the butterfish discard 14 

problem in the lolligo fishery, and the outcome was the 15 

implementation of a mortality cap program that uses a 16 

statistical methodology to estimate butterfish bycatch 17 

in the lolligo fishery. 18 

   They get 75 percent of the ABC goes to 19 

-- well, it's not entirely 75 percent, but a portion is 20 

allocated to the directed lolligo fishery.  When they 21 

reach their total allocation relative to butterfish, the 22 

directed lolligo fishery is closed. 23 

   One of the things that the National 24 
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Marine Fishery Service particularly was interested in 1 

was trying to make sure that the cap was actually 2 

working. 3 

   So there's a provision in Amendment 10 4 

that requires the SSC to review the performance of the 5 

butterfish cap program.  So those two terms of reference 6 

relate to that requirement. 7 

   And then finally C is the generic terms 8 

of reference, and these are basically the same as 9 

previous terms of reference that have been applied to 10 

all our species.  The changes that I'll note are No. 5 11 

is that the SSC would be required to specify the number 12 

of fishing years for which an OFL and/or ABC 13 

specification applies for multi-year specifications and 14 

if possible to identify the inner metrics which could 15 

be examined to determine if the multi-year 16 

specifications need adjustment prior to their 17 

expiration. 18 

   So this would actually implement the 19 

requirement for the sign post thing that we've been 20 

talking about for a number of years.  So, they would, 21 

if possible, indicate what matrix they would look at in 22 

the interim years to judge whether or not any change was 23 

necessary. 24 
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   And the final item I have it's not in the 1 

briefing book.  Just an FYI is you recall that we had 2 

the University of Maryland under contract to perform a 3 

management strategy evaluation study of our ABC control 4 

rules.  That study was one year.  It was completed.  We 5 

had a peer review done. 6 

   And what we were able to do is take the 7 

comments and criticisms from that review and we 8 

requested funding from the Office of Science and 9 

Technology, and we've been working with Rick Methot to 10 

continue that work, and we have received favorable 11 

response.  I don't want to put any numbers, but it looks 12 

like we're going to get funding for two years to continue 13 

that work.  And the monies that are being used are sort 14 

of National R & D monies for stock assessment.  So that 15 

hopefully we can take the criticisms and suggestions 16 

from the peer review and continue that work and come to 17 

a satisfactory conclusion. 18 

   We'll have really a good solid ABC 19 

control rule process and understand down the road in a 20 

protective sort of capacity how those control rules 21 

perform under a variety of different conditions.  And 22 

with that, that's my report. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 24 
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you,  Rich.  Questions for Rich?  John. 1 

   JOHN MCMURRAY:  Just to follow on Rich's 2 

last point, the peer review criticisms were mostly 3 

related to the fact that the study was unfinished.  So 4 

the criticisms basically were directed at the 5 

investigators need to do more work, and that served as 6 

a basis for going back to headquarters and asking for 7 

more funds. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 9 

you.  Other questions or comments?  I know Pam Gromons 10 

had submitted a letter previously that we discussed in 11 

the Executive Committee raising some issues with the 12 

terms of reference, and she's distributed a letter here 13 

today that you should have in front of you.  I believe 14 

it was printed in multiple colors, but when it was copied 15 

here at the hotel, it may have come out in one color.  16 

So I'll ask Pam if she could come up and run through her 17 

concerns regarding these specific terms of reference. 18 

   PAM GROMONS:  Thank you, Mr. Chairman.  19 

And I do apologize about the mishap with the color.  In 20 

my wisdom I thought putting another color in it would 21 

really help the top and didn't think about the copy 22 

machine limitations at the hotel.  So thank you. 23 

   And yesterday at the Executive Committee 24 



  
 

 

 
 
 

 108

meeting, I did talk about the process for reviewing TORs 1 

and how I thought it was actually an important thing to 2 

look at every year and to deliberate on and to also allow 3 

for some public comment. 4 

   And saying that, of course, I have some 5 

recommendations today.  And most of those can be flagged 6 

kind of by some subletter designations, such as A or B.  7 

But I'm going to run through them very briefly.  And 8 

these are my recommendations, but they're really meant 9 

more for, again, deliberation and discussion. 10 

   The first one about scientific 11 

materials, data or peer reviewed reports considered in 12 

reaching the ABC, OFL recommendations and also other 13 

materials considered in addressing the remaining terms 14 

of reference.  And this is really in response to 15 

materials that can come into the SSC that aren't really 16 

verified in some way.  We have the industry performance 17 

report now which I think has great value for catching 18 

the data stocks. 19 

   I think it's really useful for 20 

explaining catch trends, but also in that report, 21 

sometimes there can be information about abundance of 22 

species that people are seeing on the water, 23 

availability, those kinds of things.  And unless it's 24 
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verified in some way scientifically, I don't think that 1 

information should be used to determine the health or 2 

status of a stock. 3 

   3A, again I think that these Level 4 4 

stocks when you can't determine an OFL I think they 5 

warrant a special term of reference because some of these 6 

term of references have limited usage in those cases. 7 

   And I think exploitation is a reasonable 8 

thing to look at for these stocks.  It's what the 9 

(inaudible) report was based on.  I know that report has 10 

limited standing, but I think that that's a reasonable 11 

approach, and it can be customized. 12 

   In their review of exploitation, they 13 

actually have nine different criteria they look at to 14 

determine if something is lightly exploited, moderately 15 

exploited, or heavily exploited.  And they put that out 16 

as an example, but I think some kind of matrix like that 17 

could be worked out with the SSC determining which 18 

characteristics are most appropriate to evaluate 19 

exploitation for these stocks. 20 

   I'm not going to belabor 4A.  But 4A is 21 

again I just think when ABC is increased without an OFL, 22 

that there should be some considerations including a 23 

timeframe for which the stock is stable or increasing 24 



  
 

 

 
 
 

 110

and that it should certainly not be a stock that's in 1 

some kind of rebuilding program.  And it should be 2 

lightly exploited. 3 

   I'm want to get down to No. 7 real 4 

quickly.  Last year Term of Reference No. 7, ecosystem 5 

considerations, was added, and I greatly appreciate 6 

that.  But my first question reading that is ecosystem 7 

considerations that the SSC took into account beyond 8 

those already incorporated in the stock assessment -- 9 

my first question is:  Okay, well, what was incorporated 10 

in the stock assessment?  And I think that the Council 11 

should know that and that that could be described. 12 

   And 7B was in anticipation that Jason 13 

Links in the subcommittee, the SSC subcommittee's forage 14 

tree might be used.  But I do think that natural 15 

mortality is a significant source of scientific 16 

uncertainty in many cases, particularly for foraged 17 

stocks if predation mortality is not explicitly used in 18 

the assessment.  To me that's a scientific source of 19 

uncertainty, and I was actually surprised by the 20 

discussion yesterday that this kind of accounting for 21 

uncertainty would require an amendment process 22 

potentially.  I see that they actually have the ability 23 

to do something like that now. 24 
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   And then finally No. 9, with research 1 

recommendations, I think it's really important to come 2 

up with an OFL or OFL proxy as quickly as possible, and 3 

I think that any research recommendations that would 4 

help us get there would be appropriate also for the SSC 5 

to use. 6 

   Again, thank you for allowing me some 7 

time to talk today.  And I just want to say I was a little 8 

bit concerned about the Framework 6 discussion and in 9 

some way wanting to provide recommendations or clarity 10 

to the policy and the process for ABC OFL deliberations 11 

is some kind of comment about confidence or trust of the 12 

SSC.  It's not to be about that at all. 13 

   It's about, again, clarity to the policy 14 

and trying to make sure that process is as insulated from 15 

political pressure as possible.  And I think when you 16 

specify policy and methods as much as you can on the front 17 

end it just insulates and protects that process.  Thank 18 

you. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Pam, 20 

thank you for sharing your concerns.  And I would like 21 

to ask Dr. Boreman to comment on some of these.  The 22 

first suggestion is that materials considered in 23 

addressing the remaining terms of reference be 24 
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identified. 1 

   My recollection has been that when the 2 

SSC is determining OFL responding to our terms of 3 

reference that they identify all of the materials that 4 

have gone into the discussion, so that would include the 5 

staff quota paper.  The staff quota paper would be 6 

appended, I think, by the fishery performance report. 7 

   But then every other technical paper or 8 

stock assessment report, I mean any information that 9 

goes into the discussion, my recollection has been that 10 

that does get identified.  Is that accurate, John? 11 

   JOHN BOREMAN:  That's what we try to do.  12 

We list everything including letters that are written 13 

to the SSC, the performance reports, the staff memos, 14 

as well as the assessment information and any other 15 

publications that we looked at during the course of 16 

coming up with a recommendation for ABC.  So I'm not sure 17 

what else you're looking for on this list that we're not 18 

already putting on it. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Pam, 20 

I don't know if you have a response.  I was going to run 21 

through 3A and 4A.  But do you have any further 22 

clarification?  I know you raised the AP performance 23 

report.  But it seems to me that if that is considered, 24 
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it will be referenced in the report. 1 

   PAM GROMONS:  All right.  Again, I 2 

believe ABC and OFL is a scientific determination, and 3 

it's really kind of separating out that list of all 4 

materials considered so that we're really just looking 5 

at the scientific sources of information for the ABC OFL, 6 

and I don't think anecdotal observations and so forth 7 

are appropriate in determining those numbers.  And it 8 

just is a way, again, to separate those sources. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 10 

you.  So noted.  And, John, 3A and 3B relate -- I'm 11 

sorry.  3A and 4A.  4A as I read it relates back to the 12 

discussion we just had about Framework 6.  3A offers 13 

additional suggestions about evaluating exploitation 14 

levels. 15 

   I know in some cases when you've had 16 

stocks that didn't have OFLs you have discussed or 17 

characterized exploitation.  Do you have any specific 18 

comments on either 3A or 4A? 19 

   JOHN BOREMAN:  No, not really.  Looking 20 

at what we're being requested to look at here is what 21 

we normally would look at anyway.  Again, I'll go back 22 

to an earlier comment.  I'm kind of uncomfortable having 23 

the Council prescribe ahead of time what type of science 24 
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we should be looking at.  I would leave it up to the SSC 1 

to figure that out.  But whether it's in there or not 2 

it's just I would like to keep the flexibility, as much 3 

flexibility we have to pull in information from as many 4 

different sources as we can find. 5 

   Sometimes the only information we have 6 

is anecdotal information.  At that time we have to make 7 

a judgement as to its value, it's relative value and move 8 

forward. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 10 

you, John.  Looking at 7A, I don't know if you or Rich 11 

could comment on how difficult it would be to add any 12 

of that information.  In other words, it's asking us to 13 

describe the ecosystem considerations that were 14 

accounted for in the stock assessment and to what extent 15 

they were incorporated.  Is that something that would 16 

be easily pulled out of the assessment and included in 17 

the report? 18 

   JOHN BOREMAN:  Yeah.  I think really 19 

what the intent when the SSC wrote that or when we put 20 

that in there, the process back and forth, it was whether 21 

or not M2 was explicitly defined or incorporated in the 22 

assessment, to what degree.  That's really the gist of 23 

that TOR, but there are other considerations as well.  24 
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So I don't think it would be that difficult, no. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  So 2 

that could potentially provide a little more context 3 

when it comes back to the table.  If that's in the 4 

report, Council members know whether M2 was included or 5 

not, etcetera.  John. 6 

   JOHN BOREMAN:  Yeah.  It goes beyond 7 

M2.  It's basically did they use oceanographic 8 

processes to model variability and natural mortality 9 

rate to look at movement in and out of the fishery areas 10 

and so on and so forth. 11 

   We could go through and basically ask the 12 

Center when they come up with their updated assessment 13 

if they would highlight those areas to make our job a 14 

little easier. 15 

   But I think what we'll wind up with is 16 

a general boiler plate statement 'cause most assessments 17 

handle environmental considerations basically the same 18 

way, and then every time we do an ABC recommendation 19 

we'll review the boilerplate and modify it to customize 20 

it for that particular species. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 22 

you, John.  And then 7B is specific to forage.  My 23 

thinking on that recommendation is that we just had the 24 
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discussion about moving forward with the ecosystem based 1 

guidance document.  We did discuss in the Executive 2 

Committee the proposed forage protocol, and we've 3 

suggested at this point that that be considered as we 4 

move forward with the development of that guidance 5 

document, that that area of discussion would be one 6 

component or one element of that document. 7 

   So I think as we develop methods to deal 8 

with those species, we would do so in the broader context 9 

of that guidance document.  But 7B is specific to that 10 

issue.  And, John, I don't know if you or Rich have any 11 

specific comments on that. 12 

   JOHN BOREMAN:  Our plan is to 13 

incorporate the decision tree if and when the Council 14 

approves it to add it to the control rules that we have 15 

for setting ABCs.  So we're ready to do that, but we 16 

understand the need to work that along as well as the 17 

rest of the policy that the Council is looking at. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  And 19 

Item 9 came up in part in our discussion about Framework 20 

6, but it relates to determining an OFL or OFL proxy as 21 

a research priority.  Can you comment on that? 22 

   I mean typically if you have a data poor 23 

stock, you all are discussing research priorities.  24 
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Those tend to flow out of the assessment, and you may 1 

add to that to try to help inform the SSC in the future.  2 

But do you have any specific comments on OFL or OFL proxy 3 

development? 4 

   JOHN BOREMAN:  Not really.  Our list 5 

now of priority research and monitoring addresses both 6 

the ABC and the OFL.  With a good OFL, then ABC setting 7 

is a lot easier obviously. 8 

   But if you look at our recommendations, 9 

they are addressed at getting at more than just the OFL 10 

and ABC.  Sometimes it's just a basic understanding of 11 

what the heck the stock is doing out there 'cause the 12 

sources that we have are limited. 13 

   So it's expanding our base of knowledge, 14 

our understanding of the behavior, life history, catch 15 

dynamics, other population dynamics of the species.  16 

You need all that information before you can even think 17 

about setting an OFL and then an ABC. 18 

   So some of these species we're down to 19 

the basic understanding of are we even looking at the 20 

entire range of the species, like mackerel and dogfish.  21 

So basic understanding is first and then eventually 22 

maybe we can refine it to limit it to OFL and ABC.  But 23 

a lot of these species now we just lack some basic biology 24 
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that we to understand first. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 2 

you, John.  Peter Himchak. 3 

   PETER HIMCHAK:  I just had a question on 4 

what Item 8 would be.  What exactly are you looking for 5 

there? 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Item 7 

8 is already in the TORs, Peter.  That's the 8 

certification from the SSC that it does represent the 9 

best scientific information available.  And that's 10 

intended to satisfy National Standard II.  Again, you 11 

all didn't have the benefit of the multi-colored 12 

printout.  I apologize.  John. 13 

   JOHN MCMURRAY:  Thank you, Mr. 14 

Chairman.  Regarding the use of anecdotal information, 15 

I was a little uncomfortable with that also, but I 16 

understand why we do use it, and I think it's very useful 17 

in adding context. 18 

   I would suggest -- and this may already 19 

be taken care of with the new composition of the APs -- 20 

but I would suggest that we try to reach out and gather 21 

more of such anecdotal information from all the 22 

stakeholders, not just one particular user of that 23 

resource because I think you'll find that charter and 24 
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party boat captains and recreational fishers are 1 

witnessing something entirely different than the 2 

industry is.  And with the new APs we do have some 3 

recreational representatives on squid, mackerel, 4 

butterfish and some charter boat guys.  I think we have 5 

one charter boat.  Well, we're considering them anyway, 6 

and I hope that works out to our benefit here, and that 7 

we could get a broader perspective than what we're 8 

seeing. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  John, 10 

I appreciate that concern, and I think our efforts do 11 

reflect that concern in terms of repopulating our APs.  12 

We had over 90 applications, as you know. 13 

   In part I think that reflected the 14 

interest that was generated during the Visioning Project 15 

and a lot of the small group meetings and subsequent and 16 

related outreach meetings we had with the industry. 17 

   But I do anticipate as a result of that 18 

process that we'll have a broader more representative 19 

composition on those APs, and I think that's very 20 

important because as we engage them in the development 21 

of these fishery performance reports, we need to make 22 

sure that we're covering a broad geographic range but 23 

also the different gear types and interests and fishing 24 
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modalities within each fishery. 1 

   And hopefully, as we come out of this 2 

process, we'll have broader based input, and I believe 3 

we will.  And this is the first year of us repopulating 4 

those.  It will be an ongoing appointment process after 5 

that.  So hopefully that can be a goal that we always 6 

keep in front of us.  Peter. 7 

   PETER deFUR:  Thank you, Mr. Chairman.  8 

As you just pointed out, that you and Chris are reporting 9 

on the Visioning Project, and as a result we have a 10 

substantially increased list of e-mails.  I'm sure that 11 

so long as we let our interested public know that their 12 

letters on the matter can go to and will go to the SSC 13 

for consideration that we'll even broaden our 14 

perspectives as we go forward and develop those.  So, 15 

John, you better look out. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Other 17 

comments or discussion at the Council?  I would suggest 18 

that Item 7A I think would put us in a better position 19 

if we had that information in the SSC report, that is, 20 

describing what environmental considerations or 21 

ecosystem considerations were accounted for in the stock 22 

assessment because I know we often have that discussion 23 

or debate back here at the table about what has and what 24 
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has not been accounted for as it relates particularly 1 

to predation mortality on some of these stocks.  So just 2 

spelling that out in the report would be beneficial. 3 

   I think we've heard from Dr. Boreman in 4 

response to a number of these other points that were also 5 

discussed earlier in Framework 6.  But is there any 6 

further discussion by the Council on the proposed terms 7 

of reference?  Kristen.  Thank you, Pam. 8 

   KRISTEN:  Thank you.  I'll just make my 9 

comments really brief.  We would really support a more 10 

robust terms of reference, and I really appreciate Pam 11 

for putting this together. 12 

   If you add nothing but one, I would 13 

really, really encourage that you add the terms of 14 

reference, particularly for the squid, mackerel, 15 

butterfish for 7A and 7B, particularly 7B.  And this is 16 

an explanation of whether or not the target species meets 17 

the definition of a forage fish. 18 

   The reason I think this is so important 19 

is because if you recall back to last I think it was June, 20 

June's meeting when the Council discussed the ABC 21 

recommendations for squid, mackerel, butterfish, there 22 

was a significant amount of discussion about whether 23 

these things had been incorporated into the 24 
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recommendations, whether or not the Council needed to 1 

put more of a buffer in between the ACL and the ACT. 2 

   And I think that if this was included up 3 

front and the SSC was able to provide the Council with 4 

a greater description of those things that went into the 5 

ABC recommendations, I think that would make your June 6 

meeting and the specifications process there a lot 7 

easier.  In addition, if I recall one of the specific 8 

reasons why the SSC Ecosystems Committee came up with 9 

the decision tree for forage fish or at least why the 10 

Council asked the SSC to look at that was in response 11 

to last year's squid, mackerel, butterfish 12 

specification process. 13 

   And it was a little confusing yesterday 14 

as to whether or not the SSC will really be able to take 15 

that decision tree and use it in this year's 16 

specification process at all.  So I think that specific 17 

term of reference would be both really beneficial to the 18 

Council and also to the stakeholders trying to 19 

understand and participate in the process, so.  Thank 20 

you. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dr. 22 

Boreman. 23 

   JOHN BOREMAN:  Don't go away.  What 24 



  
 

 

 
 
 

 123

definition of forage fish are you referring to 'cause 1 

there is no Council validated definition.  We proposed 2 

a definition to the Council, but the decision hasn't been 3 

made yet. 4 

   I just had the opportunity to read the 5 

report from the national SSC workshop, and even out of 6 

that workshop, the national workshop, there wasn't a 7 

clear definition.  There was about three or four 8 

proposed.  So we can use our definition, which I think 9 

is general.  It's been acceptable.  But, again, the 10 

Council has not approved use of the decision tree either, 11 

so.  This workshop we will be sticking with the terms 12 

of reference that we have I think and not be using the 13 

decision tree to determine ABC recommendations for the 14 

forage fish if we define them according to whatever 15 

definition that you have in mind. 16 

   KRISTEN:  Can I respond, Rick? 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Yes, 18 

you may. 19 

   KRISTEN:  Thank you.  Well, certainly, 20 

I think you could probably play with this a little.  And 21 

we support the SSC's definition of a forage fish as your 22 

ecosystems subcommittee has defined it.  It is very 23 

consistent with all the literature that's out there on 24 
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forage fish as well as the new recommendations that have 1 

come out of the Lenfest Forage Fish Task Force that was 2 

released last week.     And so certainly 3 

perhaps you could just make that sentence a little more 4 

general.  Say something along the lines of:  Whether or 5 

not the SSC feels that the target species is generally 6 

meets the description of a forage fish.  7 

   Until the Council actually makes a 8 

formal decision on the definition of forge fish and the 9 

decision tree.  Because I mean certainly I think you 10 

said that the ecosystem's guidance document is going to 11 

take 18 months.  I mean that means we will going through 12 

two more specifications processes for the squid, 13 

mackerel, butterfish FMP.  And so certainly if you had 14 

something in place in the interim, it would be conducive. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Well,  16 

Kristen, I think it raises some questions about what 17 

regulatory actions would be necessary in order to adopt 18 

components of the document, and we've discussed 19 

developing this as part of the overall document. 20 

   But if we're going to modify the ABC 21 

control rule itself, that may require an amendment to 22 

the FMP.  And so the basic question I think from a 23 

regulatory standpoint is whether we're going to seek to 24 
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do this through the ABC control rule or if we're going 1 

to seek to develop something along the lines of an OY 2 

control rule and engage the SSC in advice specific to 3 

forage considerations related to OY. 4 

   The Council could still account for 5 

forage considerations under Magnuson in an OY 6 

determination in setting specifications.  So we could 7 

still take that into account. 8 

   But I think we all know that we have four 9 

species that have previously been described through the 10 

engagement with the SSC as forage stock.  So the squid, 11 

mackerel, and butterfish all fall into that category if 12 

you consider the draft for proposed definition of 13 

forage.  Having said that, we haven't agreed to modify 14 

an ABC control rule for that specific purpose, and I 15 

think we discussed during the Executive Committee 16 

discussion that that might require an amendment to the 17 

FMP. 18 

   But, again, I think what we said so far 19 

is that we want to consider this in the broader context 20 

of the development of goals and objectives and the 21 

development of the ecosystem-based guidance document.  22 

So I think we're well aware of the concerns about forage. 23 

   The Council could still on an interim 24 
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basis consider ecological considerations in setting or 1 

making an OY determination on any of those species.  And 2 

I think I'll leave it at that.  Go ahead Kristen. 3 

   KRISTEN:  Can I ask a follow-up 4 

question?  So is it then perhaps the Council's intent 5 

to actually specify an OY this year for those stocks? 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 7 

said the Council could.  That's subject to council 8 

discussion and debate in the specification process. 9 

   KRISTEN:  Okay. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 11 

you.  Is there any further discussion by the Council on 12 

the considerations regarding this year's terms of 13 

reference?  I would suggest that we adopt 7A, which 14 

would simply describe those ecological considerations 15 

that are taken into account in the assessment.  Are 16 

there any other comments on the terms of reference?  17 

Okay.  Rich, is there anything else in your report?  Any 18 

further questions for Rich?  Thank you, Rich. 19 

 __________________________ 20 

 EXECUTIVE COMMITTEE REPORT 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  The 22 

Executive Committee met on Tuesday and Wednesday.  On 23 

Tuesday we met to review over 90 applications for 24 
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advisory panel positions.  Each of the species 1 

committees had already reviewed those and made 2 

recommendations to the Executive Committee. 3 

   The Executive Committee had further 4 

discussion on those, added and expanded upon those 5 

recommendations, and we'll be vetting those just to 6 

ensure that there aren't any significant law enforcement 7 

considerations associated with those proposed 8 

appointments. 9 

   And then following that, in short order 10 

we will announce those appointments, and at that point, 11 

they'll be engaged in the AP performance report process. 12 

   So we will hope to have performance 13 

reports completed in time for this year's specifications 14 

for all of our FMPs.  So this will be the first year that 15 

we've actually expanded that across the different 16 

management plans.  We also met yesterday and 17 

recommended moving forward with the proposed goals and 18 

objectives for the ecosystem-based guidance document.  19 

We had Jason Link running through some of that 20 

information with us as well as Rich Seagraves.  And I 21 

believe we have a motion out of the Executive Committee 22 

to approve those that I'll put forward to the Council.  23 

Jan, do you have that?  Thank you. 24 
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   So the motion on behalf of the Committee 1 

is:  Move to approve the goals and objectives and 2 

purpose and needs statement for the ecosystem-based 3 

fishery management document. 4 

   On behalf of the Committee, is there any 5 

discussion on that goals and objectives?  Is there any 6 

discussion or questions about the motion?  Seeing none, 7 

is the Council ready for the question?  Is there any 8 

objection to the motion?  Seeing none, it's approved by 9 

consent.  Thank you.  John, are you ready for the SSC 10 

report?  Warren. 11 

   WARREN ELLIOTT:  Thank you, Mr. 12 

Chairman.  I'm just curious.  Back to your earlier 13 

comment, was there any discussion at the Executive 14 

Committee level about the number of committees an 15 

individual could be seated upon? 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Yes, 17 

Warren.  I appreciate YOU bringing that up.  We 18 

suggested a maximum of two and perhaps in exceptional 19 

cases since we have added some functional committees, 20 

for example, an ecosystem AP, we may have people that 21 

have expertise in a couple of different specific 22 

fisheries but that are also interested in serving on a 23 

functional AP. 24 
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   So, in certain circumstances, it might 1 

be appropriate for someone to sit on three, but it would 2 

be an exceptional set of circumstances and probably 3 

involve one of those functional APs.  So thank you for 4 

the clarification, indeed.  Dr. Boreman, do you have a 5 

report on behalf of the SSC? 6 

 ____________________ 7 

 SSC COMMITTEE REPORT 8 

   JOHN BOREMAN:  Yes.  Thank you, Mr. 9 

Chairman.  What was handed out today was Part 2 of our 10 

report.  What I decided was rather than wait and get the 11 

whole report put together at once, we wouldn't have met 12 

the deadline to get items into the briefing book and felt 13 

that the tilefish ABC recommendation was important to 14 

get out, so we split the report in two. 15 

   It was a very meaty meeting so to speak.  16 

We covered four additional topics in addition to the 17 

tilefish ABC recommendation.  The first, as Rich said, 18 

was a peer review of the ABC control rules MSE project. 19 

   One of our SSC members, Doug Vaughn, 20 

chaired that peer review panel.  The other members were:  21 

Chris LeGault from the New England SSC, Andre Punt from 22 

the University of Washington, but he's on either the 23 

North Pacific or the Pacific -- Pacific SSC; and Jim 24 



  
 

 

 
 
 

 130

Burkson who's on the Caribbean SSC.  They served as a 1 

peer review panel.  They had a number of comments, and 2 

those are summarized in the report, and you can read them 3 

at your leisure. 4 

   Also, I included a copy of Doug Vaughan's 5 

powerpoint presentation, which, again, is a summary of 6 

the comments from the peer review panel.  The second 7 

item we covered, I had tasked our scientific uncertainty 8 

subcommittee to propose some criteria that we might want 9 

to use when we're considering setting multi-year ABCs 10 

and not single year so at least we have consistent 11 

criteria applied from species to species. 12 

   In the past we have set multi-year ABCs, 13 

but it was kind of an ad hoc basis and handled 14 

individually for species.  That report and, again, the 15 

powerpoint that Mike Wilberg put together is included 16 

in the report, and it's a discussion, and we are moving 17 

forward. 18 

   Our next SSC meeting in June we're going 19 

to begin the meeting by again reviewing the criteria.  20 

The SUN subcommittee's, the scientific uncertainty 21 

subcommittee, is refining the criteria now based on 22 

comments from our last meeting, and they're also going 23 

to try it out on a few species where it's not so obvious 24 
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where we should be setting multi-year specs or not.  In 1 

some species it's very obvious we should; in other 2 

species it's very obvious we shouldn't, but there are 3 

some that are in the middle of the pack, and those are 4 

the ones that we want to see how well these criteria work 5 

and convincing us that it's a good set. 6 

   The next item is prioritizing research 7 

recommendations.  We formed an ad hoc group after the 8 

last SSC meeting, basically the social sciences folks 9 

but we had a couple of biologists thrown into the mix 10 

to look at how do we go about prioritizing research 11 

recommendations when we're doing it across species and 12 

within each species what should rank higher, what types 13 

of research should rank higher. 14 

   So we had a conference call, and Mark 15 

Holiday took the reins and developed an approach which 16 

is a hierarchical decision analysis approach.  And I 17 

think you have it in the briefing book under Tab 14 or 18 

something is Mark's white paper.  Correct?  I thought 19 

I saw it in there. 20 

   UNIDENTIFIED:  No.  The only place it 21 

was -- it is?  Okay. 22 

   JOHN BOREMAN:  Yeah.  Behind Tab 14 it 23 

says draft MAFMC research prioritization process.  Mark 24 
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walked us through this.  We're pretty happy with this.  1 

It's a somewhat objective process.  It calls for ranking 2 

species and I said ranking across species and topics, 3 

and it's an inclusive process, and we're going to be 4 

trying it out probably at the September meeting of the 5 

SSC for the first time, but we'd like to expand that to 6 

include council members as well 'cause it's not just 7 

science issues. 8 

   There are other issues that come into 9 

play when you're determining what species is more 10 

important to be conducting research on than other 11 

species.  The issues go beyond science.  A lot of other 12 

factors that come into account. 13 

   A lot of those factors are discussed 14 

around this table, so we may be reaching out to Council, 15 

too, to participate in this.  But it's a way of getting 16 

a handle so we don't just give a laundry list of research 17 

recommendations, but we can actually key in on a half 18 

dozen or so which we consider of prime importance to move 19 

forward. 20 

   And the last topic we discussed was an 21 

ecosystem-based fisheries management.  Jason Link 22 

reported out on that yesterday to the executive staff.  23 

We worked on honing the recommendations for a goals and 24 
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objectives statement, a mission statement, and possible 1 

standards. 2 

   And, as I said, Jason reported on that 3 

to the Executive Committee, and you just voted on part 4 

of it, so.  And that report is also included as well as 5 

the powerpoints that Jason presented to the SSC.  Oh.  6 

And our next meeting's going to be in June -- May.  7 

Excuse me.  That's right.  This is April, isn't it.  8 

And we're going to be discussing squid, mackerel, 9 

butterfish and probably looking at surfclams and 10 

quahogs, take a quick look at and make sure things are 11 

on track and also, again, continue our discussion on 12 

setting multi-year ABCs.  Thank you. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 14 

you, John.  And I believe your social science 15 

subcommittee will be meeting with the APs and staff to 16 

do the AP performance report.  I believe some of those 17 

are scheduled for May 7th.  I saw an e-mail from Jason 18 

to that effect.  Is that right, Rich? 19 

   RICHARD SEAGRAVES:  I don't know the 20 

exact.  That sounds about right, but we can make that 21 

available.  Yes, he is in the process of scheduling 22 

that.  The problem is we didn't have the population of 23 

the new APs.  But it has been scheduled. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  I 1 

understand.  As soon as we have that date confirmation, 2 

I would suggest that we also invite the committee chairs 3 

for each of those species committees to attend because 4 

that is a very important dialogue that occurs.  John. 5 

   JOHN BOREMAN:  Yeah.  And I was going to 6 

bring that up in a response to an earlier comment about 7 

use of anecdotal information from the APs.  We have the 8 

social sciences subcommittee working closely with the 9 

APs to develop the fishery performance reports, not 10 

telling them what to put in it, but providing guidance 11 

on what information that they have would be useful to 12 

the SSC, so to help them to try to get away from just 13 

what he said and what she said, but actually bring actual 14 

numbers and values and as much quantitative information 15 

to the SSC that they can. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 17 

you, John.  Any questions for Dr. Boreman regarding his 18 

report?  And I will say I appreciate the effort that your 19 

committee went to in setting the tilefish specification 20 

to try to really develop a workable estimate of the 21 

discards in that fishery to put in place a (inaudible) 22 

strategy.  I know that took a lot effort and 23 

deliberation, so I appreciate that.  Thank you.  24 
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Kristen. 1 

   KRISTEN:  This doesn't exactly pertain 2 

to the SSC meeting and the joint FMAT/PDT meeting for 3 

Amendment 14.  They are really, really close in dates, 4 

and we were wondering if there was any possibility that 5 

that SSC meeting and the joint PDT/ FMAT meeting could 6 

be geographically close. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I'm 8 

not sure what the venue is on the PDT meeting. 9 

   KRISTEN:  Unless somebody else here has 10 

any additional information, I'm not sure that the actual 11 

location for that PDT joint FMAT meeting has been set.  12 

That's for the 22nd of May, and then the SSC meeting is 13 

what -- the 23rd and the 24th of May in Baltimore? 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Well, 15 

Kristen, the one meeting will be scheduled in Baltimore.  16 

We can explore the other one I suppose if the venue is 17 

not established. 18 

   KRISTEN:  Yeah.  Thank you very much.  19 

Just because there's such overlapping interests between 20 

those two meetings.  It would be very difficult to make 21 

a decision between the two, particularly for herring 22 

alliance groups.  Thank you. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Fair 24 
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enough.  Thank you.  Any other questions for Dr. 1 

Boreman?  All right.  Seeing none, we're on to HMS.  2 

Steve Linhard. 3 

 4 

 ____________________ 5 

 HMC COMMITTEE REPORT 6 

   STEPHEN LINHARD:  Thank you, Mr. 7 

Chairman.  The HMS AP met in Silver Spring on March 13th 8 

to 15th, and I attended those meetings to represent the 9 

Council and the Council Committee.  The meeting summary 10 

was hoped to be available for this meeting today, but 11 

it is not supposed to be released tomorrow apparently 12 

according to HMS staff.  In general the highlights of 13 

the meeting referred to bluefin tuna, Atlantic bluefin, 14 

North Atlantic swordfish, and Atlantic sharks.  15 

Generally, the bluefin tuna the annual landings were in 16 

for 2011.  The adjusted quota was fished 88 percent of 17 

the quota.  There will be some carry over to next year. 18 

   The draft allocations are out for next 19 

year.  The quota allocations are based on the same 20 

methodology used in 2011.  In that allocation process, 21 

approximately half of the dead discard estimation will 22 

be used in the baseline quota allocation as well as half 23 

of the carry over of 95 metric tons from the current under 24 
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fished quota of 2011. 1 

   During the HMS AP meeting, there was a 2 

preliminary discussion on a very early draft bluefin 3 

tuna white paper which is in progress in preparation for 4 

Amendment 7 having to do with issues and alternatives 5 

for future management of Atlantic bluefin tuna.  More 6 

information will be forthcoming on that. 7 

   North Atlantic swordfish obviously 8 

considered a currently rebuilt stock.  The U.S. 9 

continues to under harvest at approximately 30 percent 10 

of its ICAT allocation on average.  Not all this 11 

underage currently is eligible to be carried over 12 

according to the current ICAT regulations.  HMS is 13 

currently working on alternatives to try to incentivize 14 

additional landings, additional effort mostly from the 15 

commercial permit expansion to provide more fishing 16 

opportunities for the commercial industry as part of a 17 

predraft of Amendment 8.  So that scoping is currently 18 

happening. 19 

   Also Atlantic sharks.  I won't spend too 20 

much time on that.  Most of the information was a repeat 21 

of what was presented to us here by HMS at one of the 22 

most recent meetings we had. 23 

   Of specific interest also under ESA 24 
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petitions, two ESA petitions are in progress on HMS 1 

species.  One is the scalloped hammerhead shark was 2 

petitioned on August 14th of 2011, by Wild Earth and 3 

Friends of the Animals. 4 

   The current status has been determined 5 

that it may be warranted under the 90 day rule.  Final 6 

determination will be established and presented by 8/14 7 

of 2012.  There was also a petition by Mr. James Chambers 8 

again for reconsideration of white marlin to be 9 

considered for ESA listing.  That was petitioned on 10 

February 10th, and the 90 day finding will be published 11 

by May 10th of 2012. 12 

   The sturgeon listing while it's not an 13 

HMS species was mentioned in the HMS AP, and it was also 14 

mentioned by National Marine Fishery Service staff at 15 

the Mid-Atlantic Sturgeon Committee meeting. They said 16 

that they will be working directly with HMS staff on some 17 

of the implications that will be necessary potentially 18 

to be included with HMS.  The last thing to mention is 19 

that there was an intention to have -- and there was a 20 

rule actually by March 1st, 2012.  This was required to 21 

have VMS to be upgraded from mobile transmitting units 22 

to enhanced mobile transmitting units.  That is being 23 

delayed until further notice due to unforeseen 24 
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circumstances.  And that concludes my report. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

Steve, thank you.  And I know this did come up at the 3 

sturgeon meeting.  But in light of the fact that roughly 4 

80 percent of the smooth dogfish that are caught on the 5 

east coast are caught in Virginia and North Carolina and 6 

over 90 percent of them are caught within our 7 

jurisdiction, I would suggest that the next time we have 8 

a meeting of the ad hoc sturgeon committee that we engage 9 

HMS staff to that meeting because I think we need to be 10 

involved in that consultation. 11 

   It sounded yesterday like they were 12 

involved in a consultation with the southeast office, 13 

which is a little bit confusing I guess.  I think we need 14 

to make sure whatever's done in the region is coordinated 15 

so that we don't have highly divergent management 16 

measures cutting across these different fisheries. 17 

   STEPHEN LINHARD:  I'll be happy to speak 18 

with Margo about having her attend our next committee 19 

meeting. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 21 

you.  Also, did the AP recommend any comment on the white 22 

marlin listing?  Are they involved in that discussion? 23 

   STEPHEN LINHARD:  Nothing has been 24 
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commented yet.  It was literally just a few weeks old 1 

at the time of the AP (inaudible) so they haven't 2 

solicited our comments yet. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 4 

there a deadline for comment on that? 5 

   STEPHEN LINHARD:  Not that I was aware 6 

of just yet. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  8 

I would suggest perhaps we might want to comment on that.  9 

Will you find out when the comment deadline is? 10 

   STEPHEN LINHARD:  Absolutely. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  12 

Other comments or questions for Steve?  Dewey. 13 

   DEWEY HEMILRIGHT:  Thank you, Mr. 14 

Chairman.  I got a couple comments 'cause some of the 15 

presentation Steve gave.  The white paper that was put 16 

out the industry especially pelagic longline industry 17 

has some problems with the white paper in its draft form 18 

because it's my conclusion that a white paper should 19 

encompass the total fishery, meaning catch per unit 20 

effort, amount of trips in area because there are strong 21 

comments with the way the white paper was put together 22 

on discards of bluefin tunas in the pelagic longline 23 

industry. 24 
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   And industry, me included, think that 1 

the white paper should have been a total encompass of 2 

a more representative of not only the bycatch but also 3 

the directed fisheries, the species, socioeconomic data 4 

in that white paper.  So there's some other comments 5 

will be coming not only from industry on that white 6 

paper. 7 

   And something else is some of these 8 

listings just from personal knowledge of like scalloped 9 

hammerheads and a lot of these listings, when they do 10 

a stock assessment particularly for the scalloped 11 

hammerhead, it kind of like a closed-door stock 12 

assessment.  It hadn't been peer reviewed.  But not 13 

like through a sea door process and stuff like that.  14 

From a fisherman we would like to see a more open process 15 

for some of the species, particularly sharks, two of them 16 

in particular.  Thank you. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 18 

you, Dewey.  Are you active still on the HMS AP? 19 

   DEWEY HEMILRIGHT:  No, I'm not.  I had 20 

served on that for six years, and that's all I could 21 

handle. 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Fair 23 

enough.  I appreciate your candid response.  Any other 24 
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questions related to HMS?  Seeing none, we'll go on to 1 

ecosystem and ocean planning. 2 

 _____________________________________________ 3 

 ECOSYSTEM AND OCEAN PLANNING COMMITTEE REPORT 4 

   PETER deFUR:  Thank you, Mr. Chairman.  5 

Jan, would you get that language that has the series of 6 

recommendations that came in to the New England Council.  7 

Behind Tab No. 1 is the series of presentations that the 8 

committee had on deep sea coral, and so we have some 9 

measures to bring before the full council. 10 

   What's been going on is the New England 11 

Council has been developing protective measures under 12 

their omnibus essential fish habitat amendment, and 13 

we've been coordinating with those. 14 

   The existing coordination mechanism for 15 

the benefit of the full council has been presence of a 16 

voting member from our council on their Habitat 17 

Committee.  I've been filling that role with Gene Kray 18 

having preceded me in that format. 19 

   One of the two presentations describes 20 

the New England's efforts in getting to this point.  And 21 

so they have sought coordination with our council 22 

because they had developed a series of potential 23 

management measures with a plan development team that 24 
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has included -- and I didn't give him permission to 1 

retire -- our own Tom Hoff who has really had important 2 

input and helped our committee get up to speed on this. 3 

   So what we have done to seek coordination 4 

and collaboration is the Habitat Committee developed a 5 

series of options that could be considered for ways in 6 

which we coordinate between the two councils. 7 

   The first one is a memorandum of 8 

agreement.  The second one is that means of coordination 9 

could include these four options.  One of them is to 10 

enhance our membership on their habitat committee.  11 

Another one is to establish a new committee that would 12 

be composed of equal representation from the two 13 

councils. 14 

   A third one would be to split the region 15 

that's covered by deep sea coral into north and south 16 

for New England and Mid-Atlantic consideration and then 17 

take two options together. 18 

   One of them is to have a broad area 19 

management strategy, management measures that would be 20 

based on depth eastward and landward and then establish 21 

independently the two councils would deal with the 22 

canyons where the deep sea corals occur.  We would take 23 

care of those which are in the Mid-Atlantic to the south, 24 
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and New England would take care of those that are in the 1 

New England area to the north.  So those are the measures 2 

that came forward.  The committee also had discussion 3 

over having a memorandum of agreement between the two 4 

councils, and we had some discussion that we wanted to 5 

bring before the full council on an amendment for our 6 

council to initiate action to protect deep sea corals. 7 

   The motion that was made that 8 

unanimously passed was to make a recommendation to the 9 

New England Council that they include these options in 10 

their document that they're going to take out for public 11 

comment regardless of whether or not they do it as the 12 

deep sea corals as part of their omnibus amendment or 13 

whether or not it's split out as a separate activity. 14 

   So on behalf of the committee, we have 15 

this motion to make for recommending to the New England 16 

Council, and then we want to take up the other two 17 

activities.  The other two topics would be development 18 

of our own amendment and initiating a memorandum of 19 

agreement between the two councils. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Peter, I appreciate that.  And I think the problem I have 22 

with this that I'd like to have some discussion on is 23 

the fact that this is not a joint action.  The habitat 24 
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omnibus amendment that's being developed by New England 1 

is a New England Council action, and in light of that, 2 

there are some important governance issues that we need 3 

to think through and process issues we need to think 4 

through.  We're not able to vote as a council on the 5 

action all the way through the process.  We have two 6 

seats on the committee, and so our voting ability ends 7 

with the committee meetings. 8 

   Once it goes out of committee and goes 9 

to the New England Council for final action, this council 10 

would not be in a position to vote on it, and so there's 11 

some considerations that come up. 12 

   I mean I think frankly if we're going to 13 

protect corals in the Mid-Atlantic region, which I think 14 

we should, then I'd like to see our council be in a 15 

position to vote on the action all the way through the 16 

process. 17 

   And there are a couple of different 18 

layers of issues in this.  One is sort of the broad-scale 19 

aspect, and by that I think what the committee is 20 

referring to is how corals would be treated seaward of 21 

a certain depth. 22 

   And there's been discussion within the 23 

Habitat Committee in New England of that line falling 24 
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somewhere around the 400 meter mark as one possibility.  1 

But trying to develop a memorandum of understanding 2 

about how we would achieve collaborative measures 3 

seaward to such a point I think is an important 4 

coordination objective so that constituents, people in 5 

the fishing industry, as they transit one area to another 6 

face consistent management regulations. 7 

   Having said that, the more discrete 8 

areas -- that would be, for example, our canyons in the 9 

region -- I would like to see the Mid-Atlantic Council 10 

be in a position to propose management measures for those 11 

areas and vote all the way through the process. 12 

   The way this is structured right now, as 13 

I understand it, we would not be able to do that because 14 

our voting abilities would end with the committee 15 

process. 16 

   So I think the question which is now 17 

ripe, given the fact that the committee is at this point 18 

of development, is whether we want to initiate an action 19 

that would essentially follow Option No. 3, that is to 20 

split the areas and for the Mid-Atlantic Council to 21 

initiate a deep-sea coral amendment to one of our FMPs 22 

that we could do by council action so that we would be 23 

developing the action within our council boundaries but 24 
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also simultaneously work with New England to develop the 1 

memorandum of understanding to achieve coordination on 2 

the large scale management areas.  I think we're at that 3 

decision point now as opposed to simply signing off on 4 

a full range of options, some of which don't allow for 5 

our council to vote all the way through the process.  6 

That's a concern I have, and I think in terms of where 7 

we are in the decision-making process, I think we're at 8 

that point. 9 

   But as I understand it from discussions 10 

with the regional office and with executive staff, we 11 

could amend one of our FMPs to include a deep-sea coral 12 

amendment without having a coral FMP per se like they 13 

have in the South Atlantic.  And I would like to ask 14 

Chris from a staff perspective if staff could 15 

accommodate such an action. 16 

   PETER deFUR:  Before we do that, can I 17 

just add two items to your explanation there for the 18 

benefit of the full council. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Yeah. 20 

   PETER deFUR:  One of them is that the 21 

current PDT developed a document for the New England 22 

Habitat Committee and Council that includes three 23 

different options, and I think they've been directed for 24 
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a fourth; they've been requested for a fourth on how to 1 

protect along the continental slope, and those would be 2 

currently three, four and five hundred meters.  And the 3 

discussion was to develop one that was shallower based 4 

on level of fishing effort and what distance.  So there 5 

are four of those.  And there is a full document that 6 

I forwarded to our committee that has the development, 7 

the work of the PDT, so work on an amendment to protect 8 

deep-sea corals would not be starting from scratch. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  To 10 

that point, I would definitely not propose that we 11 

reinvent the wheel.  I mean there's already been 12 

extensive work done by the PDT.  Tom Hoff has played a 13 

role in that, so if we do this, we would want to build 14 

upon that and not go back to square one by any means. 15 

   PETER deFUR:  Yeah.  I didn't want the 16 

Council to think that we were going to have to start all 17 

over from square one.  We're well down that road, and 18 

that report is available. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

Chris. 21 

   CHRISTOPHER MOORE:  In answer to Rick's 22 

question about staffing, again, Tom's retiring.  We 23 

know that if Tom hadn't retired that in fact this would 24 
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have been something we would have added to his portfolio 1 

of activities. 2 

   So the short answer is, yes, we're going 3 

to have the staff available to take on this particular 4 

amendment.  We'll have staff available after Kiley 5 

starts sometime the first week of June.  This will be 6 

something that Jessica will address in her portfolio of 7 

activities as she transitions into Tom's role.  So it's 8 

something we'll add to the list.  Remember that we had 9 

a discussion of priorities, council priorities, back in 10 

-- when was that --  October, so we have a full plate. 11 

   So we'll have to at some point probably 12 

address those priorities again, maybe at our August 13 

council meeting just to see where we're at.  But, again, 14 

we will have the resources to address this particular 15 

amendment. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 17 

you, Chris.  Further discussion on this issue?  Peter, 18 

would you be comfortable from your perspective as 19 

committee chair with us moving forward with initiating 20 

a deep-sea coral action and pursuing the MOU option? 21 

   PETER deFUR:  Yes, I would.  And I think 22 

at the committee discussion the other day the committee 23 

was positively disposed, although we didn't take a vote 24 
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on whether to do it.  We wanted to have that discussion 1 

at the full council for the Council to make that 2 

consideration.  So, as far as the committee is 3 

concerned, we would be welcoming a motion to initiate 4 

an amendment and a motion to initiate an MOU. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 6 

you, Peter.  If that's the case, I think we'd be looking 7 

then for a substitute motion to supersede the previous 8 

committee recommendation. 9 

   PETER deFUR:  I think Dr. Anderson over 10 

there has such a motion. 11 

   LEE ANDERSON:  Well, first we have to 12 

have a substitute motion.  Is his motion on the table 13 

officially? 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Peter, was your committee recommendation a committee 16 

motion? 17 

   PETER deFUR:  Yeah, it was.  We need a 18 

substitute. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Okay.  20 

So we do need a substitute. 21 

   LEE ANDERSON:  Okay.  What's the 22 

process?  I just make my -- 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Move 24 
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to substitute.  Did you not make it as a motion?  You 1 

didn't make it as a motion?  Well, if you didn't make 2 

it as a motion, then a motion would be in order.  Dr. 3 

Anderson. 4 

   LEE ANDERSON:  Okay.  I have a couple of 5 

motions.  Would you put them up, Jan.  The first one:  6 

to initiate a plan amendment to protect deep-sea corals 7 

within the Mid-Atlantic Council management boundary.  I 8 

left it blank intentionally with respect to which plan 9 

we would go into.  We would look at that and find out 10 

which one would be the best.  It could be bluefish 'cause 11 

bluefish goes up and down.  But I don't think it's 12 

necessary to specify that.  We want to get going, and 13 

we are going to do such a plan to protect deep-sea corals.  14 

That's my motion, sir. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 16 

you, Dr. Anderson.  Second to the motion?  Second by 17 

Chris Zeman.  Discussion on the motion?  Is the Council 18 

ready for the question?   19 

 (Motion as voted.) 20 

 {Initiate a plan amendment to protect deep sea 21 

 corals within the Mid-Atlantic Council Management 22 

 boundary.} 23 

   COUNCIL CHAIR RICK ROBINS:  All those in 24 
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favor please signify by saying aye. 1 

 (Response.) 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Opposed like sign.   4 

 (No Response.) 5 

   COUNCIL CHAIR RICK ROBINS:  Abstentions 6 

like sign.   7 

 (No Response.) 8 

   COUNCIL CHAIR RICK ROBINS:  The motion 9 

carries unanimously.  Thank you.  Dr. Anderson. 10 

   LEE ANDERSON:  I have another motion 11 

that she'll shift down there.  This was a motion to 12 

specify that memorandum of understanding:  initiate the 13 

development of a memorandum of understanding with the 14 

New England Council to coordinate broad scale deep-sea 15 

coral management issues.  So we're going to still talk 16 

to them, but we're going to do our stuff on our own. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 18 

you.  Is there a second to that motion?  Second  by 19 

Chris Zeman.  Just to be clear, Lee, taking this 20 

approach doesn't diminish the importance of the 21 

committee work in terms of coordination with New 22 

England.  That's still going to be an important 23 

opportunity for dialogue with their committee members 24 
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and council and staff.  Dr. deFur. 1 

   PETER deFUR:  Yeah.  I think what these 2 

two motions do in combination is select our council's 3 

preference for how to do that.  And it's a very positive 4 

action on our part in order to indicate the manner in 5 

which we will, number one, take action and, two, 6 

coordinate with them. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dr. 8 

Moore just reminded me that it would be in our interest 9 

to also include the South Atlantic Council in that 10 

consultation regarding an MOU because that was one of 11 

the issues I think that had come out of the New England 12 

discussion as well: to ensure that we have some 13 

coordination on those -- 14 

   LEE ANDERSON:  I would make a friendly 15 

amendment to add the South Atlantic Council as well. 16 

   PETER deFUR:  I would make that friendly 17 

amendment to add South Atlantic. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 19 

there any objection to the second or the motion?  No.  20 

Discussion on the motion?  Is the Council ready for the 21 

question?     22 

 (Motion as voted.) 23 

 {Initiate the development of a memorandum of 24 
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 understanding with the NEFMC and SAFMC to coordinate 1 

 broad scale deep sea coral management measures.} 2 

   COUNCIL CHAIR RICK ROBINS:  All those in 3 

favor please signify by saying aye. 4 

 (Response.) 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

Opposed like sign.   7 

 (No Response.) 8 

   COUNCIL CHAIR RICK ROBINS:  Abstentions 9 

like sign.   10 

 (No Response.) 11 

   COUNCIL CHAIR RICK ROBINS:  The motion 12 

carries unanimously.  Thank you.  Is there anything 13 

else under ecosystems?  Peter. 14 

   PETER deFUR:  No.  The only other thing 15 

is I'll follow up as next steps is that I'll be reporting 16 

to their habitat committee chair, Dave Prebble on our 17 

actions today, and then their meeting is on April 24th, 18 

'5th, '6th I think is right.  You'll be attending that, 19 

Rick? 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Unfortunately, I'm not able to be at that.  I'll be at 22 

the seafood show overseas.  I think Erling is going to 23 

attend on our behalf. 24 
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   PETER deFUR:  Okay.  And then they will 1 

be having another habitat committee meeting sometime 2 

later before their June meeting.  So that's the process 3 

that's going to happen. 4 

   The other item that's part of this 5 

question and that we don't have to address now, but they 6 

will be addressing, is taking up the report from the PDT 7 

that includes the broad area measures of three, four, 8 

and five hundred meters and the consideration that has 9 

not been made of the distance or the depth that's based 10 

on fishing activity of 99 percent.  And so what my 11 

comment back to them would be is that our committee and 12 

the Council endorses that.  I don't think that we need 13 

a motion on that. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Well, 15 

I think those broad scale issues would factor into future 16 

discussions regarding that MOU, so we'd need to have some 17 

sort of review process by both councils on that. 18 

   PETER deFUR:  Yeah.  That's why I think 19 

that it would be premature to take too much action on 20 

there.  So it follows from whatever the MOU comes out. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  22 

Howard. 23 

   HOWARD KING:  Mr. Chairman, when do you 24 
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think the newly constituted ecosystem advisory panel 1 

might meet or at least be exposed to this? 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 3 

would think we could do that in fairly short order.  4 

We'll make those appointments very soon.  And I would 5 

think this would be an important engagement for them as 6 

well as the Ecosystem Committee. 7 

   I would think if we make the amendment 8 

to an existing FMP, we would probably want to convene 9 

jointly between that committee and the Ecosystem and 10 

Ocean Planning Committee for this action.  Anything 11 

else, Dr. deFur? 12 

   PETER deFUR:  No thank you.  But I would 13 

expect that we'll probably want to get the Ecosystems 14 

Committee together independently before the June 15 

meeting, seeing as the June meeting is already full. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 17 

you.  The next item is surfclam and ocean quahog, but 18 

I don't believe we have a committee report.  We took 19 

action as a council to recommend reopening of the 20 

Cultivator Shoals area subject to the approved PSP 21 

protocol. 22 

   We had a discussion about that yesterday 23 

and I think clarified council intent to the satisfaction 24 
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of the regional office.  So that was our action 1 

yesterday.  I'm not aware of anything else to report 2 

out.  Lee. 3 

   LEE ANDERSON:  No. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  RSA.  5 

Preston. 6 

 ___________________________________ 7 

 RESEARCH SET-ASIDE COMMITTEE REPORT 8 

   PRESTON PATE:  Thank you, Mr. Chairman.  9 

The materials involved in the RSA meeting are behind Tab 10 

No. 4, which included a summary of information that was 11 

approved by the committee in our October meeting. 12 

   And Rich Seagraves reviewed that.  And 13 

there were several measures that were contingent upon 14 

getting a positive response from NOAA fisheries on 15 

questions around the RSA administration and process.  16 

Chris Moore wrote a letter to the general counsel with 17 

RSA and asked those questions, and it came back with a 18 

no answer to all four of the questions that were asked, 19 

which brought the committee back to what we would do with 20 

the current make up or current process of dealing with 21 

the RSA program. 22 

   The staff recommended that we limit the 23 

program to NEMAP only, which is a long-term trawl series 24 
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that is applicable to the area that we manage. There was 1 

a number of conversations that -- well, let me back up.  2 

   They did this after some discussion 3 

about what the analysis of information that we received 4 

from other types of projects have been in the past.  And 5 

those analysis have shown not a very good likelihood of 6 

success and contributed very little to our management 7 

program. 8 

   So they recommended that the program be 9 

limited to NEMAP only.  There was a number of 10 

conversations or discussions that took place about that 11 

proposal.  They were mostly opposed to that approach. 12 

   The idea of limiting or reducing the 13 

number of species specific or other long-term management 14 

programs was considered to be very important to several 15 

species that are managed by the program, which left us 16 

at the point of not taking any action involving the SSC, 17 

which was one of the recommendations that was in the list 18 

of actions that we took in October involving the SSC in 19 

our management process by including the SSC chair and 20 

vice chairs of the RSA Committee on the committee will 21 

hopefully improve the likelihood of success of the 22 

projects that receive RSA funding. 23 

   So, even though the staff's 24 
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recommendations weren't adopted, I think we've come a 1 

long way in evaluating the RSA program and making 2 

recommendations that will improve the outcome of that.  3 

So it's business as usual with more modifications on the 4 

quality of the outcome of the program.  And, again, we 5 

didn't need to take any action. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 7 

you, Pres.  And it sounds like we'll take that up again 8 

at the June meeting. 9 

   PRESTON PATE:  Yes. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  We'll 11 

get another update. 12 

   PRESTON PATE:  That's right. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 14 

you.  Questions for Pres?  Okay.  Seeing none, is there 15 

any additional business to come before the Council?  16 

Peter. 17 

   PETER deFUR:  We still require some more 18 

signatures over here in the corner.  Thank you. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Thank 20 

you for bringing that to light.  Anything else?  Again, 21 

congratulations are in order for Dr. Tom Hoff for a race 22 

well run.  [Applause.]  With that we're adjourned, and 23 

we'll see you in New York.  Safe travels.   24 
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