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INTRODUCTION 

The State of New York and the New York State Department of Environmental 
Conservation (together, “New York”) submit this petition for rulemaking to repeal and replace 
the state-by-state allocation of the annual commercial quota for summer flounder adopted in 
1993 (the “1993 Allocations”).  Even though both the summer flounder stock and commercial 
fishing activity have shifted northeast toward the waters off New York since 1993, the 1993 
Allocations continue to allot New York 7.65% of the total coastwide commercial quota for 
commercial landings of summer flounder—landings at ports1—while allotting almost 50% of the 
quota to North Carolina and Virginia.    

 
As a result, the 1993 Allocations require summer flounder to be disproportionately 

landed in southern ports hundreds of miles from the center of the species’ biomass and from the 
center of commercial fishing activity.  This is neither fair, rational, nor efficient.  Indeed, in 
many cases, vessels weather significant time and distance at sea traveling from the northern 
fishery to southern ports, only to have their summer flounder catch shipped back to northern 
markets for sale.  For New York-based fishermen, the options are bleak: to land summer 
flounder in New York subject to highly restrictive limits or to purchase costly licenses to land 
summer flounder in out-of-state ports potentially hundreds of miles further from the center of the 
fishery.  For many, neither option is economically viable, and the impact on New York’s 
commercial summer flounder fishermen has been devastating. 
 

Under the Magnuson-Stevens Act, the allocation of commercial fishing quotas must 
comply with national standards for fishery conservation and management codified at 16 U.S.C. § 
1851(a) (the “National Standards”).  Among other things, the National Standards require that 
fishery rules be based upon the best scientific information available, not discriminate between 
residents of different states, consider efficiency in the utilization of fishery resources, minimize 
costs, and promote the safety of human life at sea.2  After decades of change in the summer 
flounder fishery, the 1993 Allocations violate the National Standards because they are outdated, 
discriminatory, inefficient, costly, and unsafe.  

 
The 1993 Allocations were prepared by the Mid-Atlantic Fishery Management Council 

and approved by the Department of Commerce, acting through the National Oceanic and 
Atmospheric Administration, which in turn acts through the National Marine Fisheries Service 
(together, the “Agencies”).  New York requests that the Agencies replace the 1993 Allocations 
with allocations that are consistent with the National Standards.   New York also proposes that 
the Agencies revise the allocations in a two-phase process, by first dispensing with state-by-state 
allocations and implementing coastwide management of the commercial quota for an interim 
period while the Agencies collect information that allows them to revise the allocations so that 

                                                           
1 To “land” fish is to “begin offloading fish, to offload fish, or to enter port with fish.”  To 

“offload” is to move fish from a vessel.  50 C.F.R. § 648.2.  “Landings” refers to the amount of 
fish landed, measured by weight. 

2 16 U.S.C. § 1851(a)(2), (4), (5), (7), (10). 
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they are fair to New York and otherwise consistent with the Magnuson-Stevens Act, and then 
issuing new state-by-state allocations.  

 
NEW YORK’S INTEREST IN RULEMAKING 

This petition is brought by the State of New York as a body politic, sovereign entity, and 
representative of the people of New York; and by the New York State Department of 
Environmental Conservation as an executive department of the State of New York responsible 
for the protection, propagation, and management of fish and fisheries in the state.  New York 
brings this petition on behalf of itself, as owner of the fish within the state, and as parens patriae, 
trustee, guardian, and representative of the people of New York, particularly those individuals 
and businesses who fish commercially for summer flounder, in addition to other participants in 
the summer flounder market, including dealers, processers, retailers, and end consumers.  With 
this petition, New York seeks to advance the conservation and management of the summer 
flounder fishery in a manner that is scientifically informed, fair to New York, efficient, safe, and 
otherwise consistent with the requirements of the Magnuson-Stevens Act. 
 

STATUTORY AND REGULATORY FRAMEWORK 

A. Management of the Summer Flounder Fishery 

The Magnuson-Stevens Act, 16 U.S.C. §§ 1801 et seq., is designed to conserve and 
manage fishery resources in United States waters and coastal areas.3  In general, the Act manages 
fisheries in the waters between three miles and two hundred miles off the coast of the United 
States, known as the Exclusive Economic Zone or “federal waters,” while states retain regulatory 
authority over inland marine waters and ocean waters up to three miles offshore of their 
respective coastlines, traditionally known as “state waters.”4  To regulate fisheries within its 
jurisdiction, the Magnuson-Stevens Act establishes eight regional fishery management councils 
subject to Department of Commerce (“Commerce”) oversight through the National Oceanic and 
Atmospheric Administration’s National Marine Fisheries Service (“NMFS”).5 

 
The regional council that manages fisheries in the mid-Atlantic region, including the 

summer flounder fishery, is the Mid-Atlantic Fishery Management Council, which is composed 
of voting representatives from the states of New York, New Jersey, Delaware, Pennsylvania, 
Maryland, Virginia, and North Carolina, and from NMFS.6  The Mid-Atlantic Council manages 
                                                           

3 Id. § 1801(b).  A “fishery” is “(A) one or more stocks of fish which can be treated as a unit 
for purposes of conservation and management and which are identified on the basis of 
geographical, scientific, technical, recreation, and economic characteristics; and (B) any fishing 
for such stocks.”  Id. § 1802(13). 

4 See id. § 1856(a). 
5 See generally id. §§ 1852–54. 
6 See id. § 1852(a)(1)(B).  Among these states, Pennsylvania does not participate in the 

summer flounder fishery.  The Council also has non-voting representatives from the U.S. Fish 
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the summer flounder fishery in consultation with the New England and South Atlantic Fishery 
Management Councils, which include representatives from other states that participate in the 
fishery, namely Massachusetts, Rhode Island, and Connecticut (New England) and North 
Carolina (South Atlantic).7   

 
Meanwhile, the Atlantic States Marine Fisheries Commission regulates fisheries in state 

waters off the Atlantic coast, including the summer flounder fishery, pursuant to an interstate 
compact formed between the Atlantic states and approved by Congress.8  Due to the migratory 
nature of summer flounder between state and federal waters, the Mid-Atlantic Council and the 
Atlantic Fisheries Commission coordinate joint regulatory oversight of the summer flounder 
fishery in both state and federal waters pursuant to the Atlantic Coastal Fisheries Cooperative 
Management Act, 16 U.S.C. §§ 5101 et seq.9 

 
B. Regulatory Process Under the Magnuson-Stevens Act 

Under the Magnuson-Stevens Act, each regional council is responsible for management 
of the fisheries within the federal waters seaward of the states comprising that council, 
principally through developing and updating fishery management plans (“FMPs”) that establish 
the rules for each fishery and by proposing regulations to implement such plans.10  FMPs consist 
primarily of “conservation and management measures” that are “necessary and appropriate for 
the conservation and management of the fishery, to prevent overfishing and rebuild overfished 
stocks, and to protect, restore, and promote the long-term health and stability of the fishery.”11  
Such measures may include quotas, size limits, and gear restrictions, among others. 

 
A regional council submits any new FMP or FMP amendment to NMFS to review for 

consistency with applicable law, in particular with the Magnuson-Stevens Act’s National 

                                                           
and Wildlife Service, the U.S. Coast Guard, the U.S. Department of State, and the Atlantic States 
Marine Fisheries Commission. 

7 See id. § 1852(a)(1)(A), (C).  North Carolina is represented on both the Mid-Atlantic and 
South Atlantic Councils.  Maine and New Hampshire, represented on the New England Council, 
also have limited participation in the summer flounder fishery. 

8 Pub. L. No. 77-539 (1942), as amended by Pub. L. No. 81-721 (1950).  Each member state 
under the Compact is represented on the Commission.  The Commission operates through 
species-specific management boards, including the Summer Flounder, Scup, and Black Sea Bass 
Management Board, which develops, proposes, and implements fishery management plans for 
summer flounder, including the commercial fishery.  The Commission then oversees the states 
within the fishery with respect to the management measures they must develop and implement.   

9 States that are party to the Atlantic Fisheries Compact but which are not part of the summer 
flounder fishery do not participate in the management of summer flounder. 

10 16 U.S.C. §§ 1852(h), 1853. 
11 Id. § 1853(a)(1). 
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Standards.12  As necessary or appropriate to implement an FMP or amendment, a regional 
council may also submit proposed regulations to NMFS for review.13 

 
NMFS must approve an FMP or amendment if it is consistent with the National 

Standards and other applicable law, and disapprove it if not.14  Similarly, NMFS must 
promulgate regulations submitted by a regional council if the regulations are consistent with the 
National Standards, other applicable law, and the corresponding FMP or amendment, and return 
them to the council for revision if not.15  If a regional council fails to develop an FMP or any 
necessary FMP amendment, NMFS may prepare an FMP or amendment, as appropriate, along 
with implementing regulations.  NMFS may then adopt the FMP or amendment, and promulgate 
any implementing regulations after a notice and comment process.16  

 
All FMPs, amendments, and regulations must be consistent with the National 

Standards.17  The National Standards include: 
 
• National Standard 2, which provides that “[c]onservation and management measures 

shall be based upon the best scientific information available.”18   
 

• National Standard 4, which provides that 
 

[c]onservation and management measures shall not discriminate 
between residents of different States.  If it becomes necessary to 
allocate or assign fishing privileges among various United States 
fishermen, such allocation shall be (A) fair and equitable to all such 
fishermen; (B) reasonably calculated to promote conservation; and 
(C) carried out in such manner that no particular individual, 
corporation, or other entity acquires an excessive share of such 
privileges.19 

 
• National Standard 5, which provides that “[c]onservation and management measures 

shall, where practicable, consider efficiency in the utilization of fishery 
resources[.]”20 

                                                           
12 Id. §§ 1853(a), 1854(a).   
13 Id. §§ 1853(c), 1854(b).   
14 Id. § 1854(a).   
15 Id. § 1854(b).  The Service may make necessary technical changes in the course of 

promulgating regulations submitted by a regional council. 
16 Id. § 1854(c). 
17 Id. § 1851. 
18 Id. § 1851(a)(2). 
19 Id. § 1851(a)(4). 
20 Id. § 1851(a)(5). 
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• National Standard 7, which provides that “[c]onservation and management measures 

shall, where practicable, minimize costs and avoid unnecessary duplication.”21  
 
• National Standard 10, which provides that “[c]onservation and management measures 

shall, to the extent practicable, promote the safety of human life at sea.”22 
 

The Magnuson-Stevens Act directs NMFS to establish guidelines based on the National 
Standards to “assist in the development of fishery management plans.”23  These guidelines (the 
“National Standards Guidelines”) are codified at 50 C.F.R. §§ 600.305 et seq.   
 

C. The Summer Flounder FMP and the 1993 Allocations 

The summer flounder fishery is governed by the Summer Flounder, Scup, and Black Sea 
Bass Fishery Management Plan (the “Summer Flounder FMP”) and its implementing 
regulations.24  Among other management measures, the Mid-Atlantic Council develops an 
annual fishery-wide catch limit for summer flounder and then formulates a commercial landings 
quota based on that limit.  The commercial quota is allocated among the states based on the 1993 
Allocations.   

 
To start, the Mid-Atlantic Council’s Scientific and Statistical Committee recommends an 

“acceptable biological catch” representing the total amount of summer flounder that may be 
caught each year as necessary to prevent overfishing and sustain the fishery.  The Council’s 
Summer Flounder Monitoring Committee then recommends “annual catch limits” that divide the 
acceptable catch between the commercial and recreational sectors.  This process of setting 
acceptable catches and catch limits may occur annually, or for up to three years at a time subject 
to annual adjustment.25   

 
Specifically for the commercial sector, the Monitoring Committee recommends an 

“annual landings quota” (among other measures) designed to achieve the commercial catch limit, 
accounting for a research set-aside and discards.26  The Council’s Demersal Species Committee 
reviews the Monitoring Committee’s recommended commercial landings quota and in turn 
makes a recommendation to the Council, which in turn makes a recommendation to NMFS.   

                                                           
21 Id. § 1851(a)(7). 
22 Id. § 1851(a)(10). 
23 Id. § 1851(b). 
24 Among the amendments to the Summer Flounder FMP has been its expansion to cover two 

other demersal species, scup and black sea bass, under distinct management measures.  The 
regulations implementing the Summer Flounder FMP are codified in relevant part at 50 C.F.R. 
§§ 648.100–648.110. 

25 See 50 C.F.R. § 648.100. 
26 Discards are fish that are caught but not landed. 
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NMFS then proposes and finalizes the annual commercial landings quota through a 

notice-and-comment rulemaking process.27  In each final rule implementing an annual 
commercial quota, the total landings are distributed between the states on the eastern seaboard 
pursuant to the 1993 Allocations.  The 1993 Allocations are in Amendments 2 and 4 of the 
Summer Flounder FMP and 50 C.F.R. § 648.102(c)(1)(i).  The 1993 Allocations distribute the 
commercial landings quota for summer flounder each year as follows: 

 
• 27.44585% to North Carolina; 
• 21.31676% to Virginia; 
• 2.03910% to Maryland; 
• 16.72499% to New Jersey; 
• 7.64699% to New York; 
• 2.25708% to Connecticut; 
• 15.68298% to Rhode Island; and 
• 6.82046% to Massachusetts.28 

 
Each state implements management measures (on top of generally applicable measures 

under the Summer Flounder FMP and regulations) designed so that commercial summer flounder 
landings in the ports of that state do not exceed the state’s assigned allocation of the annual 
commercial quota.29  These measures commonly include permitting or licensing requirements, 
periodic or seasonal landings quotas, and/or landings limits for individual vessels.30 
 

D. Rulemaking Petitions  

Section 553(e) of the Administrative Procedure Act (“APA”) requires “[e]ach agency” to 
“give an interested person the right to petition for the issuance, amendment, or repeal of a 
rule.”31  Commerce, NOAA, NMFS, and the Mid-Atlantic Council are agencies under the APA, 
as entities created by federal law and holding authority delegated by Congress to, among other 
things, manage the summer flounder fishery pursuant to the Magnuson-Stevens Act.  The 
Summer Flounder FMP and its implementing regulations, including the 1993 Allocations, are 
rules under the APA.  Accordingly, the APA gives New York the right to petition the Agencies 
to repeal or amend the 1993 Allocations and to issue new allocations. 
 
                                                           

27 See 50 C.F.R. § 648.102. 
28 Id. § 648.102(c)(1).  Delaware, New Hampshire, and Maine are also allocated de minimis 

shares of 0.01779%, 0.00046%, and 0.04756%, respectively.  
29 See Mid-Atlantic Fishery Management Council Demersal Committee and Atlantic States 

Marine Fisheries Commission Board Subcommittee, Summer Flounder Amendment—Draft 
Commercial Alternatives Discussion Document, at 13 (July 2017) [hereinafter Draft 
Alternatives] (Exhibit A) (summarizing state-level management measures). 

30 See, e.g., 6 New York Codes, Rules and Regulations § 40.1. 
31 5 U.S.C. § 553(e). 
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RELEVANT FACTS 

A. Summer Flounder 

Summer flounder (Paralichthys dentatus), also known as fluke, is a demersal (bottom-
dwelling) flatfish distributed from the Gulf of Maine through the waters off North Carolina.  As 
an excellent food fish, summer flounder is a valuable species to the commercial fishing industry 
along the Atlantic coast.  The species is also highly sought after by recreational anglers.  
Important commercial and recreational fisheries exist from Cape Cod to Cape Hatteras.   

 
Summer flounder are concentrated in bays and estuaries from late spring through early 

autumn, when the fish migrate to the outer continental shelf for the colder months.  Spawning 
occurs during autumn and early winter, with the larvae carried by ocean currents toward coastal 
areas, where the development of post larvae and juveniles occurs.32  Because summer flounder 
move northeast up the Atlantic coast as they age and grow, the summer flounder population is 
spatially distributed with larger individuals more abundant toward northern latitudes.33  
Commercial fishing for summer flounder occurs year-round, with the greatest activity between 
November and April, primarily in federal waters.34 

 
B. Historic Overfishing and Southwesterly Distribution 

By the 1980s, the summer flounder stock had been overfished and was severely depleted, 
reaching a low point in approximately 1989.35  This overfishing also truncated the average age 
and size of summer flounder.36  Because younger fish are more heavily distributed toward the 
southwest of the species’ range, researchers believe that overfishing had a southwest-shifting 
effect on the center of biomass of the stock.37  Indeed, trawl survey data indicate that in the 
1980s, summer flounder were concentrated between the southern mid-Atlantic waters east of 
                                                           

32 See generally Mid-Atlantic Fishery Management Council, Summer Flounder Fishery 
Information Document (June 2017), available at http://www.mafmc.org/sf-s-bsb (under “Fishery 
Information Documents”). 

33 Richard J. Bell et al., Disentangling the Effects of Climate, Abundance, and Size on the 
Distribution of Marine Fish: An Example Based on Four Stocks from the Northeast US Shelf, 72 
ICES J. MARINE SCI. 1311, 1318, 1320 (2015) (Exhibit B). 

34 Draft Alternatives, supra note 29, at 20–25. 
35 Mark Terceiro, Northeast Fisheries Science Center, National Marine Fisheries Service, Ref. 

Doc. 15-13, Stock Assessment Update of Summer Flounder for 2015, at 5, 10 (2015) [hereinafter 
NMFS Stock Assessment 2015], available at https://www.nefsc.noaa.gov/publications/crd/ 
crd1513/crd1513.pdf. 

36 Mark Terceiro, Northeast Fisheries Science Center, National Marine Fisheries Service, Ref. 
Doc. 16-15, Stock Assessment of Summer Flounder for 2016, at 55–58, 87 (2016) [hereinafter 
NMFS Stock Assessment 2016], available at https://www.nefsc.noaa.gov/publications/crd/ 
crd1615/crd1615.pdf. 

37 Bell at al., supra note 33, at 1318 (Exhibit B).  
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Delaware, Maryland, and Virginia, and the waters east of Long Island and south of Rhode Island 
(see Figure 1).38   

 
Figure 1:  Summer Flounder Stock Distribution in 198539 

 

 
 
 Unsurprisingly, the geographic distribution of commercial fishing for summer flounder in 
the 1980s roughly corresponded to the distribution of the stock at that time.  In 1983–1989, 46% 
or more of commercial summer flounder landings were caught in the southern mid-Atlantic—
that is, in waters south of the southern tip of New Jersey.40  Meanwhile, 41% or less were caught 
                                                           

38 OceanAdapt, Rutgers School of Environmental and Biological Sciences, Northeast US fall 
regional data for summer flounder, available at http://oceanadapt.rutgers.edu/regional_data/ 
northeast-us-fall/summer-flounder. 

39 Id. 
40 Mid-Atlantic Fishery Management Council, Amendment 2 to the Fishery Management Plan 

for the Summer Flounder Fishery, at 107 (Oct. 1991, adopted) (Apr. 1993, approved by NOAA) 
[hereinafter Amendment 2], available at http://www.mafmc.org/sf-s-bsb (under “Fishery 
Management Plan and Amendments”).  For the purposes of this petition, the “southern mid-
Atlantic waters” are comprised of NMFS statistical areas numbered 621–634.  See Exhibit D 
(map of NMFS statistical areas), available at https://www.nefsc.noaa.gov/sos/spsyn/fldrs/ 
summer.  Forty-six percent is an underestimate of the percentage of landings caught in this 
region from 1983–1989 because this figure does not include data for landings made in North 
Carolina, Delaware, or Connecticut.  See Amendment 2 at 107.  During 1983–1989, North 
Carolina landings represented the largest share of any state, while Connecticut landings were 
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in the northern mid-Atlantic and southern New England waters proximate to Long Island—that 
is, in waters east of New Jersey and New York, and south of Connecticut, Rhode Island, and 
Massachusetts.41  The remaining approximately 13% were caught further to the east or north of 
these waters.42 
 

C. The Summer Flounder FMP and the 1993 Allocations 

As of 1988, management measures in the summer flounder fishery were largely limited to 
state-enforced fish size limits: 14-inch minimums in New York, Connecticut, Rhode Island, and 
Massachusetts; a 13-inch minimum in New Jersey; 12-inch minimums in Maryland and Virginia; 
and an 11-inch minimum in North Carolina.43  These measures proved inadequate to address 
overfishing and in 1988 the Mid-Atlantic Council adopted the Summer Flounder FMP, which 
NMFS approved.44  Since then the Mid-Atlantic Council and NFMS have managed the fishery 
cooperatively with the Atlantic Fisheries Commission (which oversees fisheries in state waters) 
and in consultation with the New England and South Atlantic Fishery Management Councils.  

  
The Summer Flounder FMP has been amended numerous times.45  In 1993, the Agencies 

adopted Amendments 2 and 4 to the FMP, which established the 1993 Allocations to distribute 
the annual coastwide commercial landings quota for summer flounder among the states.  When 
they were adopted, the 1993 Allocations were calculated based on commercial landings of 
summer flounder reported for the respective states between 1980 and 1989.46  Those landings 
                                                           
among the smallest and Delaware landings were de minimis.  Id. at 98.  Had catch location data 
been available for landings made in these three states, the likely result would have been to reflect 
an even greater share of catch in southern mid-Atlantic waters, where more North Carolina 
fishing activity would have occurred. 

41 Amendment 2, supra note 40, at 107.  For the purposes of this petition, the “northern mid-
Atlantic waters” are comprised of NMFS statistical areas numbered 611–616, and the “southern 
New England waters” are comprised of NMFS statistical areas numbered 533–534 and 537–539.  
See Exhibit D (map of NMFS statistical areas), available at https://www.nefsc.noaa.gov/sos/ 
spsyn/fldrs/summer.  Forty-one percent is likely an overestimate of the percentage of landings 
caught in these regions for the reasons discussed in note 40, supra. 

42 Amendment 2, supra note 40, at 107. 
43 Mid-Atlantic Fishery Management Council, Fishery Management Plan for the Summer 

Flounder Fishery, at 64 (Apr. 1988, adopted) (Sept. 1988, approved by NOAA) (the original 
Summer Flounder FMP), available at http://www.mafmc.org/sf-s-bsb (under “Fishery 
Management Plan and Amendments”).  Some states, including New York, also had gear 
restrictions in the form of mesh size limits. 

44 See id. 
45 See Mid-Atlantic Fishery Management Council, Fishery Management Plans and 

Amendments—Summer Flounder, Scup, Black Sea Bass, http://www.mafmc.org/fisheries/fmp/sf-
s-bsb (last visited Feb. 28, 2018). 

46 Amendment 2, supra note 40, at 58–59, 129; Mid-Atlantic Fishery Management Council, 
Amendment 4 to the Fishery Management Plan for the Summer Flounder Fishery, at 12–13, 29 
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reflected the geographic distribution of summer flounder in the 1980s, as well as other factors.  
In New York, landings may have been underreported as result of the business structure of the 
state’s fishing industry, which has subsequently been restructured.   
 
 The Mid-Atlantic Council acknowledged that data collection methods used to establish 
the 1993 Allocations were not uniform between the states, and that in the future, “data collection 
should be improved” in order to “allow the Council to more finely tune the management system 
to the needs of the fishery.”47  Accordingly, the FMP was amended to establish a standardized 
reporting system to allow NMFS to reliably track catch and landings locations for summer 
flounder, among other data.48  These “vessel trip report” data have been compiled ever since.   
 

D. Recovery and Northeasterly Shift of the Fishery 

The vessel trip report data collected by NMFS—which are corroborated by independent 
research studies—show that the fishery has materially changed since the 1980s as the summer 
flounder stock has rebounded: the geographic distribution of both the summer flounder stock and 
commercial fishing activity have shifted northeast toward the waters off New York.  Yet the 
Agencies have yet to “finely tune” the 1993 Allocations, and each annual commercial quota 
continues to be allocated among the states according to the 1993 Allocations.49 
 

The summer flounder stock has recovered from its former depleted condition as a result 
of the Summer Flounder FMP and other management measures, reaching peaks in 2003 and 
2010.50  The stock remains “not overfished,” and although there have been decreases in stock 
since 2010, the most recent stock assessment indicates that the biomass of the summer flounder 
stock remains multiple times greater than its average level in the 1980s.51  This recovery has also 
led to an increased proportion of older and larger fish among the summer flounder population 
since the 1980s.52  This is reflected in NMFS catch data that show an increase in the age and size 
of fish among commercial summer flounder landings: the percentage of fish in the total summer 

                                                           
(Apr. 1993, adopted) (Sept. 1993, approved by NOAA), available at http://www.mafmc.org/sf-s-
bsb (under “Fishery Management Plan and Amendments”).  Specifically, Amendment 2 
implemented state-by-state allocations based upon the collected data.  Just after the approval of 
Amendment 2, Amendment 4 was adopted to increase Connecticut’s share to account for data 
collection gaps; the other states’ shares were reduced incrementally to compensate. 

47 Amendment 2, supra note 40, at 13. 
48 Id. at 63. 
49 See, e.g., 80 Fed. Reg. 80,689, 80,690–91 (Dec. 28, 2015) (establishing and distributing the 

annual commercial quotas for 2016 through 2018). 
50 NMFS Stock Assessment 2015, supra note 35, at 5, 10. 
51 NMFS Stock Assessment 2016, supra note 36, at 12, 107. 
52 Id. at 55–58, 87. 
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flounder catch aged three years and older has increased between 1993 and 2015 from 
approximately 4% to 75%.53 

 
Because older and larger summer flounder are distributed further northeast in the summer 

flounder’s range, and possibly due to other factors, the center of biomass of the summer flounder 
stock has shifted northeast since the 1980s.54  Trawl survey data indicate that the stock is now 
concentrated in the northern mid-Atlantic waters east of New Jersey and south of Long Island, 
and in the southern New England waters east of Long Island and south of Rhode Island and 
Massachusetts (see Figure 2).55 

 
Figure 2:  Summer Flounder Stock Distribution in 201656 

 

 
 

The northeast shift in the center of biomass of the summer flounder stock toward the 
waters proximate to Long Island has in turn driven geographic changes in commercial fishing 
activity.  In particular, the increase in summer flounder abundance and size in waters offshore of 
New York has been accompanied by an increase in commercial fishing for summer flounder in 
these waters, as reflected in catch data collected by NMFS.  As discussed above, in 1983–1989, 
when the stock was becoming depleted, 46% or more of commercial summer flounder landings 

                                                           
53 Id. at 6, 19–23. 
54 Bell at al., supra note 33, at 1315, 1318 (Exhibit B). 
55 OceanAdapt, supra note 38. 
56 Id. 
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were caught in the southern mid-Atlantic, while 41% or less were caught in the northern mid-
Atlantic and southern New England waters proximate to Long Island.57  Now, NMFS data show 
that in 2015–2016, approximately 12% of the commercial summer flounder catch was taken 
from southern mid-Atlantic waters, while more than 80% was taken from northern mid-Atlantic 
and southern New England waters.58  This 80% of the commercial catch is caught in waters 
within approximately 150 miles of Long Island.  These same waters are no closer than 200 miles, 
and as far as 400 miles or more, from Virginia and North Carolina.59 

 
A presentation at the February 2018 meeting of the Mid-Atlantic Council supports this 

northeast shift in commercial fishing for summer flounder.  At the council meeting, researchers 
presented their findings that the average commercial catch location for summer flounder, as 
determined based on NMFS vessel trip report data, has been shifting from the southern mid-
Atlantic waters offshore of Delaware, Maryland, and Virginia in the mid-late 1990s to the 
northern mid-Atlantic waters south of eastern Long Island in the early-mid 2010s.60  In 2014, the 
average commercial catch location was approximately 90 miles from Montauk, New York, 
approximately 300 miles from Hampton, Virginia, and approximately 450 miles from Beaufort, 
North Carolina (the largest summer flounder ports in these three states).  According to the 
research findings presented to the Council, this shift in commercial fishing has been driven 
largely by vessels catching summer flounder in northern mid-Atlantic waters and then landing 
them in North Carolina and Virginia (and to a lesser extent, Maryland).  Between 1996 and 2014, 
the average catch locations for summer flounder that was landed in Delaware, New Jersey, New 
York, Connecticut, Rhode Island, and Massachusetts remained roughly consistent and in each 
case have been situated in the waters proximate to their respective states of landing.  In contrast, 
the average catch locations for landings in North Carolina and Virginia have shifted over that 

                                                           
57 RELEVANT FACTS § B.  The actual distribution of catch locations was likely even further 

skewed toward the southern mid-Atlantic, because these data did not include North Carolina 
landings.  See notes 40–41, supra. 

58 Draft Alternatives, supra note 29, at 34–35 (Exhibit A); see also notes 40–41, supra 
(specifying the NMFS statistical areas comprising each of these regions).  These percentages 
may represent slight underestimates because they do not include catch from statistical areas with 
less than 1% of total catch.  See Draft Alternatives at 34. 

59 Note that the 2015–2016 data report share of catch, while the 1983–1989 data report share 
of landings (which does not include discards).  Petitioners have no basis to believe that the 
striking contrast between the two data periods would be materially different if the same metric 
were used for both. 

60 Bradford Dubik et al., National Socio-Environmental Synthesis Center, Spatial Shifts in the 
Summer Flounder Fishery, at 23–42 (Feb. 13, 2018) (presentation to the Mid-Atlantic Fishery 
Management Council) (Exhibit C), available at http://www.mafmc.org/briefing/february-2018.  
It should be noted that while the authors of this presentation are preparing their findings for peer 
review and publication, that has not yet occurred. 
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same period from the waters offshore to those states to the waters east of New Jersey and south 
of Long Island and Rhode Island.61  
 

E. New York’s Summer Flounder Industry 

Historically, fishing for summer flounder has been part of the “bread and butter” of New 
York’s commercial fishermen: summer flounder’s high value and widespread popularity made it 
a reliable source of revenue for area fishing.62  At present, available data report 416 active 
permits from 2012–2016 to land summer flounder in New York and 214 known commercial 
fishermen in New York making summer flounder landings on average for the years 2012–
2016.63 

 
Yet with a high number of active commercial fishermen and licensed vessels, New York 

must now impose stringent management measures in the summer flounder fishery in order to 
comply with its small share under the 1993 Allocations.  In 2016, New York had daily trip limits 
of 70 to 100 pounds for summer flounder depending upon the time of year, and an alternative 
800-pound weekly limit between January and March.64  In contrast, North Carolina did not have 
daily or weekly trip limits, but instead enforced summer flounder possession limits between 
9,000 and 12,500 pounds.65  The Commonwealth of Virginia had landings limits of 7,500 
(allowable once within five days) at certain times of year.66  These possession and landings 
limits in North Carolina and Virginia are equivalent to one thousand or more pounds of summer 
flounder per day for a typical trip. 
 
 The stringent limits on commercial landings of summer flounder in New York ports have 
made summer flounder fishing no longer an economically viable choice for many fishermen 
based in New York: the limited revenue generated by a trip often cannot offset the costs, 
including fuel, time, and vessel wear-and-tear.  For many fishermen, this has foreclosed or 
severely restricted participation in the fishery and New York’s commercial summer flounder 
industry has suffered considerably.  In colder months, when fluke are further offshore, it makes 
little economic sense to travel round trip to and from port under the daily or weekly limits that 
New York imposes to meet its landings quota.  This effectively limits many fishermen to making 
small day trips in the warmer months—rarely worth the cost or effort for larger vessels—or to 
                                                           

61 Id. at 45–54.  In these presentation slides, lighter dots represent earlier years in the time 
range, and darker dots represent later years.  The dots for each state are connected sequentially 
from 1996 (lightest) to 2014 (darkest). 

62 Affidavit of Capt. Bruce Beckwith (Exhibit F); Affidavit of Capt. John Berglin (Exhibit I). 
63 Draft Alternatives, supra note 29, at 9 (Exhibit A) (rounding to the nearest whole number). 
64 New York State Department of Environmental Conservation, 2016 Compliance Report to 

the ASMFC for Summer Flounder (Exhibit E).  Current regulations are even more stringent. 
65 North Carolina Division of Marine Fisheries, 2016 North Carolina Summer Flounder 

Compliance Report (Exhibit E). 
66 Virginia Marine Resources Commission, Virginia’s 2016 Compliance Report for Summer 

Flounder (Exhibit E). 
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landing summer flounder as a secondary catch or bycatch on trips for other fish species.67  For 
those who continue to fish for summer flounder, they must often do so in direct sight of vessels 
licensed to land summer flounder in Virginia or North Carolina—pursuing the same fish at the 
same time—who may land those same fish in far greater quantities.68 
 
 While New York fishermen may purchase licenses to land summer flounder in states with 
larger quota allocations like North Carolina and Virginia, the price of such licenses—often in the 
range of multiple tens of thousands of dollars—has been prohibitive for many, especially for 
those operating smaller vessels.69  Some operators of larger New York-based boats have made 
the business decision to purchase out-of-state licenses.  These fishermen catch flounder in the 
waters near Long Island—the center of the fishery—and then travel to out-of-state ports to land 
their catch, only to return to their home ports in New York.  In favorable weather conditions, it 
takes a seventy-foot vessel approximately eight hours to travel from prime summer flounder 
fishing waters to Montauk, New York.  In contrast, it takes thirty or more hours to travel to port 
in Virginia, and forty-eight or more hours to travel to port in North Carolina—with 
commensurate increases in fuel use and vessel wear-and-tear.70  If these New York fishermen 
were able to land more of their summer flounder catch in their home ports, the time and cost 
savings would be substantial.  The fishermen would also be able to support more downstream 
industries in their port communities, such as pack houses that pack landed fish to be shipped to 
market.71 
 

Meanwhile, summer flounder that is landed in New York is highly sought after by dealers 
in New York.72  Indeed, within the seafood industry, New York has among the largest 
wholesale/distribution and retail sectors of any state in the fluke fishery, together with New 
Jersey and Massachusetts.73  Much of the seafood supplied to the New York City metropolitan 
area passes through the New Fulton Fish Market in the Bronx, New York.  Yet as one seller at 
the market estimates, no more than 5% of summer flounder he handles at Fulton has been landed 
in New York, while a majority has been landed in Virginia, North Carolina, or New Jersey.74 
 

                                                           
67 See Affidavit of Capt. Bruce Beckwith (Exhibit F); Affidavit of Capt. David Aripotch 

(Exhibit H); Affidavit of Capt. John Berglin (Exhibit I). 
68 See Affidavit of Capt. Bruce Beckwith (Exhibit F). 
69 See id. 
70 See Affidavit of Capt. David Aripotch (Exhibit H); Affidavit of Capt. John Berglin (Exhibit 

I). 
71 See Affidavit of Capt. David Aripotch (Exhibit H). 
72 See Affidavit of Warren D. Kremin (Exhibit G). 
73 National Marine Fisheries Service, NOAA Technical Memorandum NMFS-F/SPO-170, 

Fisheries Economics of the United States 2015, at 122 (May 2017), available at 
https://www.st.nmfs.noaa.gov/economics/publications/feus/fisheries_economics_2015. 

74 See Affidavit of Warren D. Kremin (Exhibit G). 
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ARGUMENT 

The Magnuson-Stevens Act requires that FMPs and implementing regulations be 
consistent with all ten National Standards.75  The 1993 Allocations in Amendments 2 and 4 to 
the Summer Flounder FMP and 50 C.F.R. § 648.102(c)(1)(i) violate National Standards 2, 4, 5, 
7, and 10. 
 

A. The 1993 Allocations Are Inconsistent with National Standard 2 Because They Are 
not Based Upon the Best Available Scientific Information 
 
National Standard 2 provides that “[c]onservation and management measures shall be 

based upon the best scientific information available.”76  The 1993 Allocations are not based upon 
the best scientific information available because they are not based on current information about 
the summer flounder fishery.  More recent information about the fishery—information that is 
available to, and in most cases compiled by, or based upon data collected by, the Agencies—
shows that the geographic distribution of the fishery has changed significantly since 1993 in 
ways that must inform the geographic distribution of fishing privileges. 

 
The National Standards Guidelines established by NMFS explain that “relevance” and 

“timeliness” are among the “[c]riteria to consider when evaluating best scientific information” 
under National Standard 2.  As to relevance, the Guidelines state that “[s]cientific information 
should be pertinent to the current questions or issues under consideration and should be 
representative of the fishery being managed.”  As to timeliness, the Guidelines explain that “the 
temporal gap between information collection and management implementation should be as 
short as possible,” and “[h]istorical information should be evaluated for its relevance to inform 
the current situation.”77  The 1993 Allocations are based upon commercial landings reports from 
1980 to 1989—which are neither relevant nor timely data about the summer flounder fishery.   
  
 In 1993, available data from the mid-1980s indicated that approximately 46% or more of 
summer flounder landings were caught in the southern mid-Atlantic waters proximate to Virginia 
and North Carolina, while approximately 41% or less were caught in the northern mid-Atlantic 
and southern New England waters proximate to New York.  Yet information that has become 
available to the Agencies since 1993 shows that the commercial summer flounder fishery has 
moved northeast, with fishing activity now centered in the waters proximate to Long Island.  
Indeed, as the summer flounder stock has recovered in recent decades, the population has shifted 
northward to become increasingly distributed at higher latitudes: summer flounder migrate north 
as they age, and more fish are living to older ages as a result of effective fishery management.  
Current NMFS data show that only approximately 12% of commercially caught summer 
flounder now come from the southern mid-Atlantic waters proximate to North Carolina and 
Virginia, while over 80% come from the northern mid-Atlantic and southern New England 
                                                           

75 16 U.S.C. § 1851. 
76 Id. § 1851(a)(2). 
77 50 C.F.R. § 600.315(a)(6).   
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waters in the area east of New Jersey and mainland New York and south of Connecticut, Rhode 
Island, and Massachusetts—the waters in which Long Island is situated.  Indeed, the average 
commercial catch location in 2014 was approximately 90 miles from Montauk, New York; 
approximately 300 miles from Hampton, Virginia; and approximately 450 miles from Beaufort, 
North Carolina.78 

 
This more recently available information comes from better—and in particular, more 

timely and relevant—data on the geographic distribution of the fish stock and fishing activity, 
than does the information available in 1993, and collected in 1980–1989.  The Summer Flounder 
FMP itself acknowledged that the 1980–1989 data were flawed and inconsistent between states, 
and implemented a standardized reporting system specifically to collect more accurate 
information that could inform future adjustments to the 1993 Allocations.79  By not relying on 
timely and current data regarding the fishery, the Agencies have failed to ensure that the 
temporal gap between information collection and management implementation is as short as 
possible—even when more recently collected information is, in fact, available.  Moreover, 
because the summer flounder fishery has changed over the decades, the historical 1980–1989 
data are simply not representative of the current fishery.  For these reasons, the 1993 Allocations 
violate National Standard 2 by failing to base their annual state allocations of the commercial 
summer flounder quota on the best scientific information available.80 

 
B. The 1993 Allocations Are Inconsistent with National Standard 4 Because They Are 

not Fair to the Commercial Fishing Industry in New York 
 

National Standard 4 requires that: 
 
Conservation and management measures shall not discriminate between residents 
of different States.  If it becomes necessary to allocate or assign fishing privileges 
among various United States fishermen, such allocation shall be (A) fair and 
equitable to all such fishermen; (B) reasonably calculated to promote conservation; 
and (C) carried out in such manner that no particular individual, corporation, or 
other entity acquires an excessive share of such privileges.81 

 
In the commercial summer flounder fishery, the 1993 Allocations allocate fishing 

privileges between the states in a manner that is neither fair and equitable, reasonably calculated 
to promote conservation, nor carried out in a manner to prevent any entity from acquiring an 
excessive share.  Rather, the 1993 Allocations are unfair to fishermen and other market 
participants in New York, to the benefit of fishermen and other market participants in North 
Carolina and Virginia, without any rational conservation basis.  The 1993 Allocations are 
therefore inconsistent with National Standard 4, in violation of the Magnuson-Stevens Act. 
                                                           

78 See RELEVANT FACTS §§ B–D. 
79 See RELEVANT FACTS § C. 
80 See Guindon v. Pritzker, 31 F. Supp. 3d 169, 195–97 (D.D.C. 2014) (holding that fishery 

rules may not ignore “superior or contrary data” where it is available). 
81 16 U.S.C. § 1851(a)(4). 
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First, the 1993 Allocations are not fair and equitable to New York fishermen.  As 

discussed in Section A above, information collected through 2016 shows that the summer 
flounder fishery is now concentrated in the waters south and east of Long Island, representing a 
significant shift from the distribution of the fishery according to information available in 1993.  
Yet still, as in 1993, New York receives only approximately 7.6% of the commercial allocation 
of summer flounder, compared with approximately 21.3% for Virginia and 27.4% for North 
Carolina.  These allocations affect not just commercial fishermen in New York, but the rest of 
the summer flounder supply chain, including port-side businesses such as pack houses.  As 
Amendment 2 recognized in 1993, the landings data upon which the 1993 Allocations were 
based were inconsistent and flawed.82  With the subsequent institution of standardized vessel trip 
reporting, the best information available now shows that the summer flounder fishery has 
become centered much closer to New York than to North Carolina and Virginia.83  Fishermen 
and other market participants in New York are fairly entitled to a share of the annual quota that is 
more proportional to the geographic distribution of the fish stock, and the continued reliance on 
the inequitable and outdated 1993 Allocations is inconsistent with National Standard 4.84 

 
Nor do fairness and equity require that state allocations remain static.  The National 

Standards Guidelines explain that “[a]n allocation need not preserve the status quo in the fishery 
to qualify as ‘fair and equitable,’ if a restructuring of fishing privileges would maximize overall 
benefits.”85  The unfairness of the 1993 Allocations to New York militate against preserving the 
allocations simply in order to preserve the status quo for North Carolina and Virginia interests. 

 
Second, the 1993 Allocations are not reasonably calculated to promote conservation.  The 

Guidelines explain that “[a]n allocation scheme may promote conservation by encouraging a 
rational, more easily managed use of the resource,” or by “optimizing the yield in terms of size, 
value, market mix, price, or economic or social benefit of the product.”86  To distribute more 
fishing privileges to states further away from the fish, as the 1993 Allocations do, is not a 
rational or easily managed use of the summer flounder resource, nor does it optimize the 
economic or social benefit of the resource.  A reasonably calculated distribution of privileges 
would more closely track the geographic distribution of the fishery in order to optimize benefits 
while conserving the summer flounder resource.  For this reason as well, the 1993 Allocations 
are inconsistent with National Standard 4. 

 
Third, the 1993 Allocations provide fishermen and the fishing industry in North Carolina 

and Virginia an excessive share of fishing privileges.  The National Standards Guidelines 
                                                           

82 See RELEVANT FACTS § C. 
83 See RELEVANT FACTS § D. 
84 See Mass. by Div. of Marine Fisheries v. Daley, 10 F. Supp. 2d 74, 78 (D. Mass. 1998) 

(holding that fishery rules cannot rely upon data that is known to be flawed, and that “[t]his is 
particularly true when doing so will have a discriminatory effect”). 

85 50 C.F.R. § 600.325(c)(3)(i)(B). 
86 Id. § 600.325(c)(3)(ii). 
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elaborate that “[a]n allocation scheme must be designed to . . . avoid creating conditions 
fostering inordinate control, by buyers or sellers, that would not otherwise exist.”87  The 
Guidelines also explain that such considerations are not limited to just fishermen: allocation 
schemes “should consider other factors relevant to the FMP’s objectives,” including “economic 
and social consequences of the scheme, food production, [and] consumer interest.”88  Yet the 
1993 Allocations unfairly and artificially skew fishing privileges—and thus market control—to 
fishermen and downstream market participants based in North Carolina and Virginia, to the 
detriment of fishermen and the seafood industry in New York.  Given the northern geographic 
distribution of the fishery, this gives North Carolina and Virginia interests an excessive share of 
privileges in the summer flounder fishery, and inordinate control over the fishery.   

 
Furthermore—and fundamentally—the perennial reliance on fixed allocations for 

approximately two and half decades has had the effect of entrenching control of and access to the 
fishery by those interests who benefit under the status quo, while relegating those who do not 
benefit to a perpetually disadvantaged status.  Because the allocations have been fixed, 
commercial fishermen in states like New York have been afforded no opportunity to demonstrate 
their unrealized interest to participate in the fishery.  This places some fishermen at a permanent 
disadvantage by affording no mechanism through which the allocations may be adjusted as 
underlying fishery conditions change.  For the Summer Flounder FMP and 50 C.F.R. 
§ 648.102(c)(1)(i) to set fixed state-by-state allocations, without any mechanism or practice to 
update those allocations based upon conditions in the fishery, is inherently unfair in violation of 
National Standard 4.89 

 
C. The 1993 Allocations Are Inconsistent with National Standards 5 and 7 Because 

They Are Inefficient and Costly 
 

National Standard 5 requires that “[c]onservation and management measures shall, where 
practicable, consider efficiency in the utilization of fishery resources[.]”90  Relatedly, National 
Standard 7 requires that “[c]onservation and management measures shall, where practicable, 
minimize costs and avoid unnecessary duplication.”91  The 1993 Allocations are inconsistent 
with National Standards 5 and 7 because they do not foster efficiency in utilization of the 
summer flounder fishery and there are practicable means to minimize costs.  

 
The National Standards Guidelines explain that the “efficiency” of a fishery under 

National Standard 5 encompasses the minimization of “economic inputs such as labor, capital, 
interest, and fuel” for a given yield, and that the “utilization” of a fishery includes “harvesting, 
processing, marketing, and non-consumptive uses of the resource.”92  The Guidelines further 
                                                           

87 Id. § 600.325(c)(3)(iii). 
88 Id. § 600.325(c)(3)(iv). 
89 See Guindon v. Pritzker, 240 F. Supp. 3d 181, 194–95 (D.D.C. 2017). 
90 16 U.S.C. § 1851(a)(5). 
91 Id. § 1851(a)(7). 
92 50 C.F.R. § 600.330(b). 
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explain that, to comply with National Standard 7, “[m]anagement measures should not impose 
unnecessary burdens on the economy[ or] on individuals.”93 

 
As discussed in Sections A and B above, the 1993 Allocations artificially skew the state-

by-state quotas inconsistent with the geographic distribution of both the summer flounder stock 
and actual commercial fishing activity.  In particular, North Carolina and Virginia together 
receive nearly half of the commercial summer flounder quota each year, even though the fishery 
is concentrated in the waters nearer to Long Island.  As a result, boats landing summer flounder 
in North Carolina and Virginia must, on average, travel further from where they have caught 
summer flounder to their port of landing, than if those same flounder were landed in New York 
ports.94  Besides greater inputs of travel time, this longer round trip also requires greater use of 
fuel and results in greater wear-and-tear on vessels.  Moreover, in many cases, fishermen with 
boats licensed to land summer flounder in North Carolina and Virginia do not even reside in 
those states, but sail out of northern states such as New York. 95  Indeed, there are fisherman who 
sail out of ports like Montauk, New York to catch summer flounder in the waters off Long 
Island, only to travel to and from southern ports in order to land their catch—under a license that 
may have cost tens of thousands of dollars—when they would prefer to save time and expense by 
landing that catch at home in Montauk, if only New York’s quota allocation allowed for less 
stringent landings limits.96  In some cases these inefficiencies are even further compounded: to 
the extent that market demand for summer flounder in the New York region is not satisfied by 
locally landed fish, there are additional shipping costs associated with the transport of summer 
flounder from southern ports to northern markets.97 

 
The 1993 Allocations are therefore inconsistent with National Standard 5 by failing to 

consider more efficient alternatives that minimize labor, capital, and fuel inputs for a given yield 
of fish than is currently wasted by sending fishermen between southern ports and northern 
waters, when those same fish could be caught and landed with trips between northern ports and 
those same waters.  For similar reasons, the 1993 Allocations are inconsistent with National 
Standard 7 by failing to minimize costs.  The excessive costs created by the 1993 Allocations 
burden the fishing industry and are passed onto consumers in the form of higher prices. 
 

In addition, it is eminently practicable for the annual commercial quota for summer 
flounder to be allocated in a way that considers efficiency and minimizes costs by no longer 
skewing the distribution of fishing privileges toward North Carolina and Virginia, and away 
from New York.  The state-by-state allocations could simply be readjusted to more accurately 
track the geographic distribution of the fishery, based upon the best scientific information 
currently available.  Yet in spite of the availability of practicable alternatives, the Agencies 
continue to use the 1993 Allocations, at the expense of efficiency and cost considerations. 

                                                           
93 Id. § 600.340(b). 
94 See RELEVANT FACTS § D. 
95 See RELEVANT FACTS § E. 
96 See Affidavit of Capt. David Aripotch (Exhibit H). 
97 See RELEVANT FACTS § E. 
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Because the 1993 Allocations are inconsistent with National Standards 5 and 7, they 

further violate the Magnuson-Stevens Act. 
 

D. The 1993 Allocations Are Inconsistent with National Standard 10 Because They Do 
not Promote Safety 

 
National Standard 10 requires that “[c]onservation and management measures shall, to 

the extent practicable, promote the safety of human life at sea.”98  The 1993 Allocations fail to 
do so because they cause fishermen to spend longer at sea than necessary for a given yield of 
summer flounder. 

 
As the National Standards Guidelines note, “[f]ishing is an inherently dangerous 

occupation.”99  The longer a fishing vessel spends at sea, the greater the risk to its crew.  
Recognizing this, the Guidelines advise that “[a]n FMP should try to avoid creating situations 
that result in vessels going out farther[ or] fishing longer . . . than they generally would have in 
the absence of management measures.”100 

 
As discussed in Sections A through C above, the 1993 Allocations distribute 

disproportionate fishing privileges to Virginia and North Carolina, despite the summer flounder 
concentration in the waters close to New York.  The result is that fishermen travel great distances 
between southern ports and northern waters to catch and land summer flounder that could 
otherwise be landed by fishermen traveling shorter distances from New York ports, if New York 
were afforded a greater allocation of fishing privileges.  The 1993 Allocations are thus 
inconsistent with National Standard 10 by failing to promote the safety of human life at sea 
where practicable.   

 
Indeed, because the 1993 Allocations were established prior to the addition of National 

Standard 10 to the National Standards, the Agencies necessarily did not originally evaluate the 
1993 Allocations for compliance with that standard.101  Because the 1993 Allocations are 
inconsistent with National Standard 10, they further violate the Magnuson-Stevens Act. 

 
PROPOSED RULEMAKING 

For the reasons stated above, the 1993 Allocations as set forth in Amendments 2 and 4 of 
the Summer Flounder FMP and 50 C.F.R. § 648.102(c)(1)(i) violate the Magnuson-Stevens Act.  
New York hereby petitions the Agencies to replace the 1993 Allocations with allocations that are 
consistent with the National Standards.  Various alternative measures are available to update the 
1993 Allocations.  The most straightforward option is a simple redistribution of the state shares 
                                                           

98 16 U.S.C. § 1851(a)(10). 
99 50 C.F.R. § 600.355(b). 
100 Id. § 600.355(c)(1). 
101 See Fairweather Fish, Inc. v. Pritzker, 155 F. Supp. 3d 1136, 1141–42 (W.D. Wash. 

2016). 
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of the commercial quota: to use the best scientific information available to reallocate fishing 
privileges between the eastern seaboard states in a way that is fair and equitable to New York, 
that considers efficiency and achieves cost minimization, that promotes the safety of human life 
at sea, and that is otherwise consistent with the National Standards.   

 
To proceed with this necessary amendment of the 1993 Allocations, New York proposes 

that the Mid-Atlantic Council submit to NMFS an amendment to the Summer Flounder FMP and 
its implementing regulations.  NMFS would then review and approve the FMP amendment and 
would review and promulgate the amendment’s implementing regulations.  Alternatively, if the 
Council does not act to develop and submit the necessary amendment to the Summer Flounder 
FMP, NMFS and the other Agencies would act on their own to prepare and adopt such an 
amendment and propose and promulgate implementing regulations.102 
 

New York also proposes that the Agencies revise the 1993 Allocations in a two-phase 
process: (1) in the first phase, the Agencies would dispense with state-by-state allocations of the 
commercial landings quota and implement coastwide management of the commercial quota for 
an interim period while the Agencies collect information that allows them to revise the 
allocations so that they are fair to New York and otherwise comply with the National Standards; 
and (2) in the second phase, the Agencies would establish new state-by-state allocations that are 
consistent with the National Standards. 

  
Specifically, New York proposes that the Agencies act as soon as practicable to establish 

a period of approximately three to five years (the “Coastwide Period”) during which the annual 
commercial quota for summer flounder is not allocated between states and implemented by state-
specific management, but instead is implemented with coastwide management measures 
developed and adopted by the Agencies.  Seasonal quotas, trip limits, and other measures would 
allow the Agencies to enforce the annual commercial quota during the Coastwide Period while 
achieving balance within the fishery between different participants—e.g., between offshore 
winter fishermen and inshore summer fishermen.  Critically, the Agencies’ management 
measures during the Coastwide Period would apply to all commercial landings of summer 
flounder regardless of state of landing and commercial fishermen would be permitted to land 
summer flounder in any state in which they are licensed to do so.  This would allow commercial 
fishermen to land summer flounder in whatever ports present the best opportunities for them, 
considering factors such as catch location, home port location, market price differentials, 
available packing and processing infrastructure, safety risk exposure, and other relevant 
concerns.   

 
                                                           

102 See 16 U.S.C. §§ 1852(h), 1853(a), (c), 1854(a)–(c).  In the event that the Mid-Atlantic 
Council takes the position that it is not an agency subject to the rulemaking petition provision at 
5 U.S.C. § 553(e), New York nevertheless requests that the Council submit amendments to the 
Summer Flounder FMP and the implementing regulations to NMFS, as set forth in this petition.  
If the Council fails to do so, New York petitions NMFS, NOAA, and Commerce under 5 U.S.C. 
§ 553(e) to act on their own pursuant to 16 U.S.C. § 1854(a)–(c) to amend the Summer Flounder 
FMP and its implementing regulations as set forth in this proposed rulemaking. 
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After the Coastwide Period, the amended FMP and regulations would then establish new 
state-by-state allocations (the “New Allocations”) based on the data collected during the 
Coastwide Period.  Consistent with National Standard 2, the data collected during the Coastwide 
Period would allow the Agencies to base the New Allocations upon actual, current landings data 
that reflect present conditions in the fishery.  Consistent with National Standard 4, the New 
Allocations would fairly and equitably distribute fishing privileges between states because they 
would be based on new landings data from the Coastwide Period.  Consistent with National 
Standards 5 and 7, the New Allocations would consider efficiency and minimize costs by 
allowing commercial fishermen to land summer flounder in one port or another based upon 
economic considerations.  Because both the summer flounder stock and summer flounder fishing 
activity are centered around the waters proximate to New York, the likely outcome during the 
Coastwide Period would be that more commercial fishermen would opt to land summer flounder 
in New York.  Because the Coastwide Period would allow commercial fishermen to make 
market-based economic decisions about where to land summer flounder, the New Allocations 
would improve economic efficiency and achieve cost minimization going forward.  Finally, 
consistent with National Standard 10, the New Allocations would promote greater safety of 
human life at sea by decreasing the collective time and distance spent at sea by commercial 
fishermen. 

 
New York also submits that, whether through its proposed two-phase process or 

otherwise, any reallocation of fishing privileges need not—and should not—represent a 
permanent decision on the matter.  Instead, future changes in the fishery should lead to new 
allocations of the annual commercial quota among states according to the best available 
information and other requirements of the Magnuson-Stevens Act. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CONCLUSION 

For the reasons stated above, New York petitions the Agencies to replace the 1993 
Allocations in Amendments 2 and 4 of the Summer Flounder FMP and 50 C.F.R. 
§ 648.102(c)(l)(i) with allocations that are fair to New York and otherwise consistent with the 
National Standards. 

Dated: New York, New York 
March 23, 2018 

BASIL SEGGOS 
Commissioner of the New York State 
Department of Environmental Conservation 
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ERIC T. SCHNEIDERMAN 
Attorney General of the State of New York 

By: 

Channing Jones, Assistant Attorney eneral 
Danielle Fidler, Assistant Attorney General 
Andrew Gershon, Senior Counsel 
Attorneys for Petitioners 

New York State Department of Law 
Environmental Protection Bureau 
120 Broad way, 26th Floor 
New York, New York 10271 
(212) 416-8082 
channing.jones@ag.ny.gov 
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Introduction  
The Council’s Demersal Committee (Committee) will meet jointly with a subset of the Atlantic 
States Marine Fisheries Commission’s Summer flounder, Scup, and Black Sea Bass Board (Board) 
on July 11-12, 2017, to review draft commercial alternatives for the ongoing Comprehensive 
Summer Flounder Amendment. The objective of the meeting is to refine the draft alternatives by 
adding or eliminating alternatives as appropriate, providing direction and specificity to existing 
draft alternatives, and making other recommendations to the full Council and Board regarding 
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adoption of a range of alternatives for the public hearing document (scheduled for consideration 
at the August joint meeting).  

Amendment Status and Current Timeline 
Based on feedback received during the public scoping process in the fall of 2014, the Council and 
Board identified four general categories of issues to be addressed in the Comprehensive Summer 
Flounder Amendment: 

1. Fishery Management Plan (FMP) goals and objectives, 
2. Quota allocation between the commercial and recreational sectors, 
3. Commercial management measures and strategies, and 
4. Recreational management measures and strategies.  

Due to timing issues associated with revisions to recreational catch and landings time series, the 
Council and Board have indicated that they plan to delay development of alternatives for 
issues 2) and 4) above, packaging them as a separate amendment(s) and/or framework 
action(s) in order to address issues 1) and 3) more quickly. Specifically, the current amendment 
timeline (as of May 2017) has one action being developed for commercial issues and FMP goals 
and objectives, with final action tentatively planned for Spring 2018 (see timeline below). 
Following completion of this action and release of revised recreational catch estimate time series, 
the Council and Board will develop alternatives for recreational issues and 
commercial/recreational allocation. The Council and Board may also pursue some recreational 
issues in the near term through a framework action and/or addendum. 

At their joint May 2017 meeting1, the Council and Board reviewed a draft range of alternatives for 
commercial fishery issues within the amendment, with the goal of prioritizing and providing 
feedback on the range of issues to be addressed. The Council and Board determined that moving 
forward, staff should prioritize analysis of the following issues: 1) permits and latent effort, 2) 
commercial allocation, and 3) landings flexibility. Other issues, including safe harbor policies, 
commercial data collection and monitoring, and commercial summer flounder discards, are 
currently or will be taken up through other actions and initiatives, including possible Commission-
only actions, Council-only actions, Greater Atlantic Regional Office initiatives, and other projects. 
Staff will continue to work with the commercial working group, the Fishery Management Action 
Team, the Demersal Committee, and the Board to further refine and analyze the alternatives.  

A refined range of commercial fishery alternatives will be presented to the Council and Board in 
August 2017, for incorporation into a public hearing document and a Draft Environmental Impact 
Statement (DEIS). The Council must approve a DEIS prior to public hearings, and a refined range 
of alternatives will be needed to complete the DEIS.  

                                                 
1 http://www.mafmc.org/briefing/may-2017  

http://www.mafmc.org/briefing/may-2017
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Current Commercial Issues/Goals and Objectives Timeline (as of May 2017): 

February-April 2017 
Commercial working group and FMAT develop draft commercial range 
of alternatives and initial analyses/background for Council and Board 
consideration; staff begins DEIS 

May 10, 2017 Council and Board consider range of alternatives on commercial issues  
June 28, 2017 Advisory Panel feedback on draft commercial alternatives 

May-August 2017 Staff, FMAT and working groups refine alternatives and analysis, with 
Committee and Board input; continued work on DEIS 

July 2017 Demersal Committee/Board subcommittee meeting to refine 
commercial alternatives 

August 2017 Council and Board approve refined range of alternatives for inclusion in 
public hearing document 

Oct./Nov. 2017 DEIS submitted to NMFS for preliminary review; draft public hearing 
document prepared 

December 2017 Council and Board approve public hearing document  

February 2018 Council approves DEIS based on options approved for public hearings 
(must approve DEIS prior to public hearings) 

Winter/Spring 2018 DEIS final submission; Notice of public hearings; Public hearings and 
summarization of comments; 60-day NEPA/MSA comment periods 

Spring 2018 Council/Board consideration of public comments; Staff prepares 
documents for final action 

Spring 2018 Final action 

Summer 2018 Final Environmental Impact Statement finalized and submitted; NMFS 
and other agencies review; final edits completed 

Summer-Fall 2018 Rulemaking and comment periods (4-7 months from after EIS 
finalized) 

Late Winter/Spring 2019 Final rule effective 
 

Commercial Issues: Background and Draft Alternatives  
Three sets of draft alternatives are presented in this document, including those for:  

1. Permits and latent effort; 
2. Commercial quota allocation, and;  
3. Landings flexibility.  

Each section pertaining to these alternative sets contains background information, commercial 
working group and Fishery Management Action Team (FMAT) comments and other 
considerations for alternatives, a list of draft alternatives, relevant data for that alternative set 
compiled to date, and discussion questions for the Committee. 

1. Permits and Latent Effort 
Permit capacity and latent effort were identified as issues to be addressed in the amendment. 
Previous suggestions and comments on this issue have included approaches such as creating a 
tiered permit system, addressing state-level permit requirements, preventing latent effort from 
developing through permit banks, and addressing transferability of permits. The Council and 
Board have not yet adopted a definition of latent effort or a specific approach to identifying latent 
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effort. This will be refined as alternatives development progresses, with input from the commercial 
working group, FMAT, and the APs. 

The Council and Board’s intention is to consider possible reductions in permit capacity, rather than 
increases, to address perceived overcapacity in the commercial fishery. This means that all 
requalification alternatives below would be applicable only to current moratorium permit 
holders – in other words, any revised qualification criteria would apply only to the existing set of 
permits and would not allow additional moratorium rights to be issued.  

The draft alternative set in this section is currently for federal permits only. Given the wide 
variation in state-specific permitting processes and requirements, it is not clear at this point 
whether the Council and Board intend to consider options for broader mandatory requirements (or 
voluntary guidelines) for state level summer flounder permits within the Commission’s FMP. State 
permit requirements are summarized in APPENDIX III: State Permit Requirements. A possible 
approach to addressing latent effort at the state level would be Commission-only action to address 
state permits following the completion of this amendment.  

Current Federal Permit Requirements for Summer Flounder 
There is a single limited access federal permit category for the summer flounder commercial 
fishery: summer flounder moratorium permits. There is no commercial open access permit 
category for summer flounder nor are there separate permits for incidental catch. In federal waters, 
a moratorium permit is required to fish commercially for summer flounder, meaning this permit is 
required to sell any amount of summer flounder. 

To be eligible for a moratorium permit, a vessel must have been issued a moratorium permit in the 
previous year, or be replacing a vessel that was issued a moratorium permit after the owner retires 
the vessel from the fishery. All moratorium permits must be reissued on an annual basis by the last 
day of the fishing year for which the permit is required, unless a Confirmation of Permit History 
(CPH) has been issued (as described below).  

The fishing and permit history of a vessel is presumed to transfer with the vessel whenever it is 
bought, sold, or otherwise transferred, unless there is a written agreement verifying that the 
transferor/seller is retaining the vessel's fishing and permit history for purposes of replacing the 
vessel. A limited access permit cannot be “split” from another limited access permit; generally, 
this means if two or more different limited access permits are on one boat they may not be divided 
and put on two or more boats.  

Confirmation of Permit History 
A CPH may be issued when a vessel that has been issued a limited access permit has sunk, been 
destroyed, or has been sold to another person without its permit history. Possession of a CPH will 
allow the permit holder to maintain landings history of the permit without owning a vessel. A CPH 
preserves the eligibility of an individual to apply for a limited access permit for a replacement 
vessel based on the previous qualifying vessel's fishing and permit history at a subsequent time, 
subject to the replacement provisions specified in the federal regulations at §648.4. The CPH 
remains valid until the fishing and permit history preserved by the CPH is used to qualify a 
replacement vessel for a limited access permit.  
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Vessel Replacements and Upgrades 
A permit holder can submit documentation of a replacement of one vessel or CPH with another 
vessel and the transfer of fishing histories and limited access permit eligibility from the old vessel 
or CPH to the new vessel. The qualifying vessel or CPH must be under the identical ownership as 
the replacement vessel. The vessel length and engine horsepower may be increased either through 
an upgrade or a replacement. A 10% increase in length overall and a 20% increase in engine 
horsepower are allowed. 

Considerations for Permit and Latent Effort Alternatives  

• Federal control date: On August 1, 2014, at the request of the Council, GARFO published a 
notice setting that date as the new control date for participants in the commercial summer 
flounder fishery (79 FR 44737). The establishment of the control date notified the public that 
the Council was considering an action to limit the number of federally permitted participants 
in the fishery in the future. The control date is intended to help the Council to identify latent 
effort in the summer flounder fishery. While the control date alone does not have a direct 
impact on participants, the Council and Board could use it as a reference point as they 
consider if and how to limit the number of participants in the commercial summer 
flounder fishery. The Council and Board may choose to use qualification criteria that do not 
rely on the new control date, or previous dates considered, including the January 26, 1990 
control date for the summer flounder fishery. The Council and Board may also choose to take 
no further action to control entry or access to the summer flounder fishery. 

• Ongoing analysis: The commercial issues working group is currently working to characterize 
federal and state permits over time, analysis to help discern “active” from “inactive” permits 
in recent years and approaches to defining those terms, the extent of dual state/federal permit 
holding, and permit holding in multiple states. The working group will look at data for landings 
and effort by permit at the federal level to see if there are natural breaks for reasonable permit 
tier categories, and to attempt to define and differentiate active vs. inactive permits. Working 
group members suggested looking at limited access permit holders with no landings in recent 
years as simple first step. Analysis will include effort metrics by permit (e.g., trips), in addition 
to landings, to account for differences in possession limits by state. Landings alone would not 
be an accurate reflection of availability or success.  

• Tiered permits: Some working group members noted that a tiered permit system may help to 
more actively manage quota, particularly when quotas are smaller, and may also help address 
commercial discards. Such a system may make it easier to set appropriate trip limits for the 
directed fishery.  

• Gear-based permit tiers may be difficult to analyze, at least at a state level, since gear type 
is not a required field for reporting in some states. As indicated in Figure 1, many states have 
a large proportion of “unknown” gear types accounting for summer flounder landings. At the 
federal level landings data by gear type may be more reliable but are still associated with some 
uncertainty. The working group cautions against making permit categories overly constraining. 
The ability to shift from one fishery and/or gear type to another provides flexibility to 
commercial fishing operations that makes them more able to adapt to changing regulatory 
environments.  

https://www.federalregister.gov/documents/2014/08/01/2014-18094/fisheries-of-the-northeastern-united-states-summer-flounder-fishery-notice-of-a-control-date-for-the
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Draft Alternatives: Permit and Latent Effort 
The following is a list of draft alternatives and sub-alternatives to address this issue. The 
alternatives are currently broad and conceptual; each of these requires further development and 
additional specificity. All alternatives below would evaluate requalification only from the 
existing pool of moratorium permit holders, and would not allow new entrants to obtain a 
permit based on the qualifying criteria.  

• Alternative 1A: No Action/Status Quo. This alternative would maintain the current single-
tier, commercial moratorium permit system for the summer flounder fishery, with no 
requalification. Moratorium permits were established via Amendment 2 to the FMP (1993) and 
were issued to the owner or operator of a vessel that landed and sold summer flounder in the 
management unit between January 26, 1985 and January 26, 1990, OR the vessel was under 
construction for, or was being re-rigged for, use in the directed fishery for summer flounder on 
January 26, 1990 (provided the vessel had landed summer flounder for sale prior to 
implementation of Amendment 2).  

• Alternative 1B: Requalification of federal moratorium permits (retain existing single-tier 
system). This alternative would impose requalification criteria on current summer flounder 
moratorium permits. For example, permits would be requalified if they landed at least X 
pounds in any year from YEAR-X to YEAR-Y. Permits in CPH could requalify if they have 
the required landings. This alternative would not allow new entrants to qualify for a 
moratorium permit. Non-requalifying permits would be eliminated.  

This alternative could have multiple sub-options or be expanded into multiple 
alternatives with varying qualification periods and landings/effort thresholds. For 
example, one option could be eliminating moratorium rights that have zero associated summer 
flounder landings for the past ten years. Other options could use different landings or effort 
thresholds. The working group is continuing to pull permit data and will examine permit data 
to evaluate any natural breaks or other quantitative methods of eliminating latent effort.  

• Alternative 1C: Create a tiered limited access federal permit system, with tiers based on 
landings and/or effort qualifying criteria. This alternative would create two or more separate 
commercial federal permit categories based on tiered landings and/or effort qualifying criteria. 
These permits would be limited access (cannot be reacquired if dropped/lapsed). A permit tier 
could be created for incidental catch, which some current moratorium permits would qualify 
for. However, a limited access federal permit in some form would still be required for vessels 
to land summer flounder caught in federal waters (as is the case currently). As with 
Alternative 1B, this alternative could have multiple sub-options or be expanded into 
multiple alternatives with varying qualification periods and landings/effort thresholds. 
With this alternative, specific trip limits, permit conditions, or other management measures 
should be considered that would be associated with each commercial permit type in a tiered 
permit system, in order to manage the tiers differently (if not managing permit tiers differently, 
the current single tier system would likely be preferable to maintain). However, trip limits are 
currently set by individual states, so the intersection with state management measures needs to 
be considered if the quota allocation remains state-by-state and states continue to manage their 
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quota shares. If state permit requirements remain unchanged, there may also be conflicting 
permit conditions between state and federal permits that will require clarification.  

• Alternative 1D: Create a tiered limited access federal permit system, with tiers based on 
gear type. This alternative would create two or more separate commercial limited access 
federal permit categories based on general gear type categories, with qualifying criteria based 
on landings and/or effort for each gear type tier. These tiers would be limited access (cannot 
be reacquired if dropped/lapsed). The vast majority of summer flounder landings are taken by 
bottom otter trawl gear (nearly 90% over 2011-2015; Table 3).  

As with 1C above, in addition to creating gear-based permit tiers, the Council and Board may 
need to consider specific trip limits or other management measures by gear-based permit tier. 
The intersection with state management measures needs to be considered if the quota allocation 
remains state-by-state and states continue to manage their quota shares.   

 

Relevant Data for Draft Alternatives: Permit and Latent Effort 
In total, there are 944 federal Moratorium Rights IDs for summer flounder, meaning that 944 is 
the total number of federal summer flounder moratorium permits that could ever be held at a given 
time, based on the qualifying criteria in the FMP.  

Permit data indicate that 789 commercial moratorium permits were issued in permit year 2016 
(May 1, 2016 to April 30, 2017). In calendar year 2016, 344 federal permits had associated 
commercial summer flounder landings. Additional federal permit information was provided by 
GARFO in May 2017 (Table 1).  
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Table 1: Federal summer flounder moratorium permit characterization as of May 2017. Data 
sources: Commercial Fisheries Dealer Reports, GARFO permit database, and the GARFO 
Moratorium Rights Qualification System (MQRS) database accessed on 05/04/2017.  

Summer Flounder Moratorium Rights as of 
May 2017 Permits Comments/Explanation 

Inactive status (Confirmation of permit history or 
history retention) 88  These permits have been removed from a 

vessel. 

Active status 856  These permits are eligible to be issued. 

Total moratorium rights IDs 944 

This is the total number of federal summer 
flounder moratorium permits that could ever 
be held at a given time, based on the 
qualifying criteria in the FMP 

Summer Flounder Federal Permits (Permit Database)- Permit year 2016 (May 1, 2016 to April 30, 2017) 

Summer Flounder Commercial Moratorium 
Permits Issued in 2016 789 

This is the number of commercial permits 
that were issued in permit year 2016. Some 
of these would have been duplicates (i.e., a 
replacement vessel) or some would have been 
taken out of History Retention and put on a 
vessel. Not all of these permits had associated 
landings in 2016.  

Commercial Fisheries Dealer Database Permit/Hull number Counts - Calendar year 2016 (Permit years 
2015 and/or 2016) 

Federal summer flounder limited access 
commercial permitted vessels with dealer-
reported summer flounder landings in CY2016 

344  These vessels reported commercial summer 
flounder landings in calendar year 2016.  

Number of federal summer flounder charter/party 
(open access) permitted vessels with dealer-
reported commercial summer flounder landings in 
CY2016 

46 

These are vessels that have a Federal 
charter/party permit AND a state commercial 
license, selling to a federally permitted 
commercial dealer.    

Number of distinct vessels (as identified by dealer-
reported hull number) with dealer-reported summer 
flounder landings in CY2016 

1,187  Includes both federally-permitted and state-
only permitted vessels. 

 

State permit information for the past five years was compiled by Commission staff and the Atlantic 
Coastal Cooperative Statistics Program (ACCSP) and is shown in Table 2. State permit data was 
provided by state marine fisheries agencies to Commission staff, and is provided along with 
ACCSP database information for known fishermen with summer flounder landings in each year 
2012-2016.   
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Table 2: ACCSP summer flounder state commercial permit summary; 2012-2016. Delaware and Maine not provided for 
confidentiality reasons.  

 
State Provided Permitsa Number of Known Fishermen in ACCSP Summer Flounder Landingse 

State Total Count Active Countb 2016 2015 2014 2013 2012 
MA 699 274 210 226 203 230 265 
RI 1192 546 522 482 486 538 540 
CT N/A N/A 67 70 68 64 62 
NYc 491 416 191 199 222 225 234 
NJ 177 89 68 61 68 60 51 
MD N/A N/A 26 27 45 43 47 
VA 175 175 114 117 160 47 58 
NCd 166 138 251 201 222 191 186 

a “State-provided permits” indicates counts of total and active state commercial summer flounder permits that were provided to Commission staff by individual 
states. Maryland and Connecticut data had not been provided at time of this report.  
b States were asked to provide the number of “active” permits over the past five years, meaning there were summer flounder landings associated with that permit 
over the last five years. The exact method of pulling “active” permits was not necessarily consistent among states. Note that some states permit a vessel, while 
some states permit an individual.  
c “Active count” in the table above indicates active during the period of 2012-2016, but not necessarily active in each of those years. New York provided an 
additional breakdown of active permits over each individual year for 2012-2016:   

Year NY Active Count 
2012 255 
2013 242 
2014 251 
2015 234 
2016 203 

 

d Some North Carolina landings by year would have been from non-North Carolina permit holders, leading to the “known fishermen” counts by year being higher 
than the number of “active” NC permits.  
e “Known fishermen” counts are derived from ACCSP database fisherman ID. “Unknown” fishermen not included. Among identified fishermen (people) in ACCSP 
Summer Flounder Landings for the period of 2012-2016:  

• Approximately 93% had a single fishermen state permit, 6% had two fishermen state permits, and less than 0.5% had three or more fishermen state permits. 
This includes state permits only, as Federal permits are issued to vessels.  

• Approximately 95% landed in a single state and the remaining 5% landed in two to four states. 
• These percentages are similar in each year throughout the 5-year period.  
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Dealer data linked to Vessel Trip Report (VTR) data for 2011-2015 (Table 2) indicate that the bulk 
of the summer flounder landings in recent years were taken by fish bottom otter trawls (88 percent). 
Unknown or missing gear types in this dataset accounted for approximately 4.5% of landings, 
followed by hand lines (2.7%) and sink gill nets (1%). Other gear types accounted for 1% or less 
of landings (e.g., scallop trawls, pound nets, beam drawls, sea scallop dredges, other dredges, and 
shrimp trawls).  

Table 3: Gear type breakdown for summer flounder landings, 2011-2015 combined. Source: 
NMFS dealer data (AA tables) as of February 2017. Gear types accounting for less than 0.1% 
of landings are not shown.  

Gear Type % of Summer 
Flounder Landings 

# Trips (5 year 
total) 

TRAWL, OTTER, BOTTOM, FISH 88.20% 156,891 
UNKNOWN 4.42% 72,707 
HAND LINE, OTHER 2.74% 63,120 
GILL NET, SINK, OTHER 0.97% 16,493 
TRAWL, OTTER, BOTTOM,SCALLOP 0.72% 1,244 
POUND NET, OTHER 0.57% 10,598 
BEAM TRAWL, OTHER 0.54% 1,240 
DREDGE, SCALLOP, SEA 0.43% 3,568 
DREDGE, OTHER 0.40% 4,679 
TRAWL, OTTER, BOTTOM, OTHER 0.34% 4,849 
TRAWL, OTTER, BOTTOM, SHRIMP 0.21% 581 

 

Figure 1 illustrates recent percentages of landings by gear type in each state, and that landings in 
several states (e.g., North Carolina, New Jersey, and Virginia) originate overwhelmingly from 
bottom trawl gear. Several states have a substantial amount of “unknown” gear type landings, 
indicating that data quality of the gear type variable varies by state and may not be reliable in each 
state within the management unit.  
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Figure 1: Percentage of commercial summer flounder landings in each state by gear type, Massachusetts through North 
Carolina, 2011-2015. Source: NMFS dealer data (AA tables) as of February 2017. 
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2.  Commercial Allocation 
The Council and Board have identified commercial allocation as a priority issue to be explored in 
the Comprehensive Summer Flounder Amendment. Previous suggestions/comments on this 
include support for status quo state-by-state allocations, concerns with historical accounting used 
to originally set the quotas, support for moving toward a “scup quota model,” requests to allow 
quota rollover and prevent quota underages, and varying opinions on interpreting the science 
related to distribution changes for summer flounder and whether and how this should be considered 
when potentially changing the quota allocation system.  

Current Allocation 
Amendment 2 (1993) specified the current state-by-state percentages based on the proportion of 
total commercial landings in each state during 1980-1989.2 State-by-state allocations were 
developed to allow each state to develop specific management programs that were designed for 
the commercial fishery in their state. A simple annual coastwide system was determined to be 
infeasible because of the migratory patterns of summer flounder. Without some mitigating 
measures, fishermen at the southern end of the range could possibly catch all the quota before 
fishermen at the northern end of the range had access to the summer flounder. 

In 1993, the state of Connecticut argued that during the early and mid-1980s, the state did not have 
the authority to collect landings data from offshore fishermen, nor did NMFS provide a port agent 
to the state. Thus, the state contended that their commercial landings during the allocation base 
years were underreported and that its quota share was too small. Amendment 4 (1993) increased 
Connecticut’s quota share from 0.95% to 2.26%.3 Amendment 5 (1993) allowed two or more 
states, with the consent of NMFS, to transfer or combine their summer flounder commercial quota. 
These transfers do not permanently affect the state specific share of the coastwide quota that each 
state receives each year.  

States are required to adopt appropriate measures to manage their quota shares, and employ a 
variety of quota periods, trip limits, and other such measures to do so. Quota periods and other 
quota management measures vary from state to state (Table 3).  

                                                 
2 Estimated landings by state and year for 1980-1989, as of the time of Amendment 2 development, can be found in 
Table 2 (pounds) and Table 72 (percentage) of the Amendment 2 document, available at: 
http://www.mafmc.org/s/SFSCBSB_Amend_2.pdf.  
3 Revised 1980-1989 landings by state and year, and the resulting quota shares from Amendment 4 can be found in 
Table 1 of that document, at: http://www.mafmc.org/s/SFSCBSB_Amend_4.pdf. 

http://www.mafmc.org/s/SFSCBSB_Amend_2.pdf
http://www.mafmc.org/s/SFSCBSB_Amend_4.pdf
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Table 4: State-specific commercial quota management summary (as of April 2017).  
State Commercial Quota Management Summary  

Massachusetts 
Two quota periods (30% allocated to January 1-April 22; 70% to April 23-December 31). 
Landings or possession of fluke by commercial fishermen allowed from 6 AM to 8 PM daily 
only. Gear-specific season, open days and possession limits.  

Rhode Island Three quota periods (54% of quota allocated to January 1-April 30; 35% to May 1-October 
31; 11% from November 1-December 31). Possession limits vary by period.  

Connecticut 

The harvest strategy is reassessed each year and modified based on annual quota and 
industry input. Currently, there are four quota periods: Winter I (January 1-March 31), 
April, Summer (May 1-October 31), Winter II (November 1-December 31). Quota period 
year-to-date targets include 25% through Winter I; 95% through April and Summer, and 
100% through Winter II. Possession limits vary by period and may be adjusted if period 
target quota is projected to be landed. 

New York 

Seven quota periods: January-March (25%); April (10%; May (14%); June-July (27%); 
August-September (14%); October (5%); December (5%). Initial daily trip limit is 70 lb in 
period 1 and 50 lb in all other periods. Over/under harvest from period 1 rolls into period 7; 
over/under harvest from period 2 into period 6; over/under harvest from periods 3 through 5 
are rolled into the next period.  

New Jersey 

Six landings periods with differing daily and/or weekly possession limits: January-February; 
March-April; May-June; July-August; September-October; November-December. Over/under 
harvest from any of the first five periods is added or deducted from the following period. 10%, 
but no more than 200,00 pounds, is allocated to bycatch landings when the directed fishery in a 
given period is closed. The bycatch allocation is divided between the six seasons at the same 
percentage as for the directed fishery. 

Delaware Delaware qualifies for de minimis status for the commercial summer flounder fishery; the 
fishery operates under a 200 pound trip limit year round.  

Maryland 

Managed under an IFQ system, where permit holders may land their allocation year-round 
with no possession limits. Non-permitted harvesters are subject to the relevant daily 
possession limits (100 lb per day from the Atlantic Ocean and 50 lb per day from the 
Chesapeake Bay and tributaries).  

Virginia 

Two landings periods and a separate allocation for tidal waters. Summer flounder harvest 
from Virginia tidal waters is limited to 300,000 pounds, 142,114 pounds of which is set aside 
for the Chesapeake Bay. Period 1 includes the first Monday in January-October 31 (70.7% of 
the quota after deducting tidal allocation). The second period (November 1-December 31) is 
allocated 29.3% of the quota, after the tidal allocation. Over/under harvest from the first 
period may be deducted or added to the second. Possession limits vary by period.  

North 
Carolina 

The North Carolina season for landing ocean-caught flounder opens January 1 each year. If 80 
percent of the quota is projected to be taken, North Carolina ports are closed to landing of 
flounder taken from the ocean. The season reopens November 1 if there is remaining quota. If 
after reopening, if 100 percent of the quota is projected to be taken prior to the end of the 
year, the fishery is closed.  

Considerations for Quota Allocation Alternatives 
• Quota rollover: Rollover of unused quota from one year to the next could be explored at 

a coastwide, regional, or state level, in line with the preferred quota allocation and transfer 
system, but there are several constraints to consider, particularly for coastwide quota 
rollover. GARFO has indicated that carryover from one fishing year to the next may be 
difficult under the current system of catch and landings limits. A 2014 court ruling 
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(Conservation Law Foundation v. Pritzker, et al.4) found that consistency with the 
Magnuson Stevens Act requires any quota carryover, when combined with the total Annual 
Catch Limit (ACL) for the upcoming fishing year to be equivalent to or below the single 
year Acceptable Biological Catch (ABC) recommended by the Council’s Scientific and 
Statistical Committee. For summer flounder, there is no buffer in place in the current 
system of catch and landings limits that would allow carryover from a previous year 
without exceeding the upcoming year’s ABC. Thus, for carryover of the coastwide annual 
commercial quota to benefit the fishery, the SSC would need to annually modify the ABC 
to add the rollover from a prior year. This would likely require a modification to the 
Council’s risk policy and may involve a 2-year lag in rollover given the timing of the 
specifications cycle, the timing of availability of final catch data, and administrative 
requirements. Any revised ABC could still not exceed the overfishing limit (OFL).  

• Migrations and seasonal distribution: Summer flounder exhibit distinct seasonal 
migratory behavior, creating two distinct trawl fisheries; a winter offshore fishery and a 
summer inshore fishery (Figure 2; Table 7). Participants in the winter offshore fishery are 
largely high-tonnage vessels, while the summer inshore fishery generally consists of 
smaller vessels (Figure 3). Alternatives to the current system should consider equitable 
allocation of the commercial quota to northern and southern participants and between the 
smaller day boats and larger offshore vessels. Due to the seasonal nature of the fishery, 
quota systems covering a broader geographic area may benefit from division into smaller 
temporal units.  

• Impacts on ITQ Fisheries: Moving away from a state-by-state quota system would 
represent a problem for states managing through ITQs (i.e., Maryland). There is a need to 
consider how each state currently handles their allocation.  

• Fleet mobility: The importance of current summer flounder distribution would appear to 
vary substantially along the coast with varying fleet mobility.  

• Revisiting allocations: The working group has noted that more regular revisiting of quota 
allocation is generally a good idea, and that the fishery is better off without allocations set 
in stone for the long term. There should be some thought given to a more standardized 
approach to reviewing and updating allocations, and what data are needed to do so more 
regularly, recognizing that stock conditions and distribution are dynamic. 

• Assumptions: All of the alternatives below assume the retention of the current process 
of subtracting projected commercial discards from the commercial ACL to arrive at 
a given year’s commercial quota. The alternatives below relate to how that landings-only 
commercial quota is then distributed in space and time. If the Council and Board wished 
to divide projected discards along the same lines as landings, this would likely require 
consideration of sub-ACLs (by quota period, state, etc.). The creation of sub-ACLs may 
require revisions to the summer flounder commercial Accountability Measures, to clarify 
the response to sub-ACL overages and overall ACL overages. Additional information on 
discards can be found in Appendix I.  

                                                 
4 April 4, 2014 opinion available at: https://www.regulations.gov/document?D=NOAA-NMFS-2012-0059-0204.  

https://www.regulations.gov/document?D=NOAA-NMFS-2012-0059-0204
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Draft Alternatives: Commercial Allocation  
The following is a list of potential draft alternatives and sub-alternatives to address this issue. Each 
of these requires further development if carried forward.  

• Alternative 2A: No action/Status quo state-by-state allocation system. This alternative 
would leave in place the current state allocation percentages. Currently, 60% of the annual 
Total Allowable Landings (TAL) are allocated to the commercial sector as a commercial quota. 
This coastwide quota is further divided on a percentage basis to each of the states (Maine-
North Carolina) based on historical landings from the period 1980-1989. The commercial 
quota is divided among the states based on the allocation percentages given in Table 5 and 
each state sets measures to achieve their state-specific commercial quotas. These allocations 
are included in both the Council and the Commission FMPs. When a state's quota has been 
landed, fishing for and/or landing summer flounder is prohibited in that state. Any quota 
overages by a state during the year are subtracted from the state’s quota the following year. 
Table 5: Current state-by-state percent share of commercial summer flounder allocation 
as established by FMP Amendments 2 and 4, based on landings data for 1980-1989. 

State Allocation (%) 

ME 0.04756 
NH 0.00046 
MA 6.82046 
RI 15.68298 
CT 2.25708 
NY 7.64699 
NJ 16.72499 
DE 0.01779 
MD 2.03910 
VA 21.31676 
NC 27.44584 

Total 100 
 

• Alternative 2B: Revised state-by-state allocations. This alternative has several sub-options 
for various ways to revise the current state allocations, which may be modified as development 
of alternatives progresses.  

o Alternative 2B-1 - Revised base year period. This would revise the state-by-state 
allocation percentages based on a new set of base years. If using landings alone, this 
option would not be a substantial change from the current allocation given that state 
landings from 1993 to present generally reflect state-by-state quotas based on the 
current allocation (Table 6). In order to truly consider a new allocation, some metric of 
effort or Catch Per Unit Effort (CPUE) would likely need to be taken into account. 
However, most metrics would reflect individual state management measures and it may 
be difficult to account for this effect.  

o Alternative 2B-2 - Based on “best years” system. This alternative would be based on 
a state’s best years of landings and/or effort over a certain time period, e.g., based on 
the best 5 years of landings for each state from 2005-2015 (for example). This 
alternative would face similar challenges to option 2B-1, in that landings in a state’s 
“best years” are likely to reflect the state’s quota or even quota overages. Thus, this 
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option may need a condition that years with overages would not be included. Like the 
option above, it is difficult to account for the effects of the current management regime.   

o Alternative 2B-3 - Combination of current allocation and recent distribution of 
summer flounder. This alternative would reallocate the state quotas based on some 
combination of the current allocation and/or historical landings, and current 
distribution, e.g., 50% current state-by-state allocation, 50% recent distribution. For 
recent distribution, if this alternative is to be quantitatively developed, there are major 
questions regarding what data to include, over what time period, and how this 
information would be associated with a given state to be translated into actual 
state allocations. Guidance is requested from the Committee on how to approach 
this issue. If this option is pursued, some thought should be given to when and how 
this information and the resulting allocations would be revisited in the future if 
distributions and stock abundance continue to fluctuate. In addition, the working group 
notes that there are a wide range of percentage splits (other than 50/50) between current 
allocation and recent distribution that raises policy questions best addressed by the 
Council and Board.  

• Alternative 2C: Coastwide quota with seasonal periods: The annual coastwide quota would 
be divided into seasonal quota periods, with no state- or region-specific quota allocation. This 
would allow fishermen to land in any port along the coast and all commercial landings (from 
state and federal waters) during a given period would count toward that quota period’s 
allocation. Once that allocation is reached, landing of summer flounder would be prohibited 
for the remainder of the period. Information about landings by month and season are provided 
in Figures 2- 5, Table 7, Table 9, and Table 10. The seasonal quota periods could be developed 
using one of the following sub-options, or alternative options to be specified by the Council 
and Board:  

o Alternative 2C-1: Trimester quota system: This system could be allocated based on 
an even division of quota to three trimesters (33.33% of annual quota to each trimester) 
OR with varying percentages based on a set of base years. Table 11 shows the 
breakdown of landings by four-month period for 2011-2015.  

o Alternative 2C-2: Bimonthly quota system. This system could be allocated based on 
an even division of quota to each two-month period (16.67% of annual quota to each 
trimester) OR with varying percentages based on a set of base years. Table 12 shows 
the breakdown of landings by bimonthly period for 2011-2015.  

Under these or other coastwide quota systems, associated management measures should 
also be developed. Trip limits specific to each quota period should be considered with a 
coastwide, seasonal system, designed appropriately to avoid derby-style fishing practices that 
may favor larger, more mobile vessels at the beginning of each period. Trip limits could be 
made responsive to a percentage of the allocation reached in each period, to allow for a 
continuous supply of product and equitable distribution of flounder to fishermen using both 
small and large vessels. For example, the limit could decrease when 50% of the period’s quota 
was landed, and again when 90% of the period’s quota was landed. Provisions for quota 
rollover between periods (within the same fishing year) could also be considered. 
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• Alternative 2D: Scup quota model. This alternative would mirror the system currently 
implemented for the commercial scup fishery, in which the total annual quota is allocated into 
three seasonal periods: Winter I, Summer, and Winter II. During the two winter periods, a 
coastwide quota system would be implemented in conjunction with a system of coastwide 
landings limits or other measures to constrain landings to the seasonal allocation. In the 
summer, state-by-state quotas would be implemented and managed by individual states within 
the management unit. This system, as developed for scup, ensures that both smaller day boats, 
which typically operate near shore in the summer months, and larger vessels, which typically 
operate offshore in the winter months, can land scup before the annual quota is reached. The 
commercial fishery would close coastwide (in federal and state waters) when the allocation for 
a given period is reached. The Regional Administrator would close the EEZ to fishing for 
summer flounder by commercial vessels when the quota has been landed, and states would be 
responsible for state waters closures.  

Any overages during the winter periods would be subtracted from that period’s allocation for 
the following year. Any quota overages by a state during the summer period would be 
subtracted from the state’s share the following year. If the full Winter I quota is not harvested, 
unused quota is added to the quota for the Winter II period. The division of the winter season 
into two quota periods (Winter I and Winter II) is necessary given the current fishing year start 
date of January 1, as the start of the annual quota occurs on this date.  

In May 2017, the Council and Board approved a framework action5 to modify the commercial 
quota period dates for scup, specifically, moving the month of October into the Summer quota 
period. This action is pending implementation. The proposed new quota periods for scup 
include: Winter I (January through April), Summer (May through September), and Winter II 
(October through December).  

There are several sub-options for establishing allocations for such a scup quota model. Each 
of these alternatives assumes the same quota period dates as those recently revised for 
scup. An examination of summer flounder landings within these periods are shown in Table 
13 and Figure 6. Alternative dates could be considered if requested by the Council and Board.  

o Alternative 2D-1: Allocation between quota periods based on recent landings by 
period. Table 13 indicates that between 1997-2016 (past 20 years), summer flounder 
landings have been distributed as follows: 54.7% from January-April, 24.8% from 
May through September, and 20.5% from October-December. Alternative base 
years could be considered.  

o Alternative 2D-2: State-by-state summer period allocations based on current 
state-by-state allocations. This alternative would leave the current allocations (Table 
5) in place for the summer period only (May through September).  

o Alternative 2D-3: State-by-state summer period allocations based on a revised set 
of recent base years. This alternative would develop state-by-state quota options for 
the summer period (May through September) that vary from the current state-by-state 
allocations. Options for doing so are similar to options under Alternative set 2B.  

                                                 
5 http://www.mafmc.org/actions/commercial-scup-quota-period-framework.  

http://www.mafmc.org/actions/commercial-scup-quota-period-framework
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• Alternative 2E: Regional annual coastwide quota system. This alternative would determine 
two or more appropriate regions for quota allocation, between Maine and North Carolina. 
Quota management on a regional basis would be similar to the way the state-by-state quota is 
managed currently, with any overages subtracted from the regional quota in the following year. 
This approach requires additional discussion with individual states and GARFO to determine 
whether it is feasible to monitor regional harvest in a timely and accurate manner, and who 
would be responsible for the quota accounting. This alternative would likely need associated 
region-wide management measures (e.g., trip limits and seasons). No specific regions have 
been proposed.  

• Alternative 2F: Quota allocations by permit category. This alternative would rely on the 
approval of new permit categories (other than the single commercial moratorium permit 
currently in place). These categories could be based on various landings tiers, gear type, or 
other division. Quota would be allocated to each permit tier. Allocations to each category 
would then have to be managed to prevent quota overages and allow for a distribution of 
landings throughout the year. Without having specific alternatives for permit tiers, this 
allocation alternative is difficult to develop at this time.  

Relevant Data for Draft Alternatives: Commercial Allocation 
The tables and figures below summarize recent landings of summer flounder by season, state, and 
gear type.  

Table 6 shows the percentages of summer flounder landings by state over a 5-year time period 
(2012-2016) and a 10-year time period (2007-2016). Maine and New Hampshire have reported no 
landings of summer flounder in the past five years. Note that the percentages for recent years are 
of the total harvest, not the total quota, so a percentage that is over or under a state’s current 
allocation does not necessarily mean that state was over or under their allocation on average.  

Table 6: Percentage of landings within the management unit from each state Maine-North 
Carolina, 2012-2016 and 2007-2016, and current state-by-state allocations. Source: ACCSP 
database. Specific poundage amounts not shown due to confidentiality issues with some 
states.  

State % of landings by state, 5-
YR (2012-2016) 

% of landings by state, 
10-YR (2007-2016) 

Current Allocation  
(1980-1989) 

ME 0.00000% 0.00405% 0.04756% 
NH 0.00000% 0.00001% 0.00046% 
MA 7.05052% 6.95463% 6.82046% 
RI 18.04914% 17.44612% 15.68298% 
CT 2.48158% 2.42149% 2.25708% 
NY 8.45865% 9.23102% 7.64699% 
NJ 16.90554% 17.02198% 16.72499% 
DE 0.01332% 0.01765% 0.01779% 
MD 1.75850% 1.88532% 2.0391% 
VA 27.59778% 24.01402% 21.31676% 
NC 17.68497% 21.00370% 27.44584% 
Total 100.00% 100.00% 100.00% 
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Figure 2: Percentage of commercial summer flounder landings in each month by gear type, Massachusetts through North 
Carolina, 2011-2015. Source: NMFS dealer data (AA tables) as of February 2017. 

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
Sink gill ne 0.1% 0.0% 0.0% 0.7% 6.3% 2.5% 1.2% 1.5% 2.3% 4.1% 0.6% 0.3%
Pound net 0.0% 0.0% 0.0% 0.5% 2.6% 1.6% 0.6% 0.4% 0.9% 6.0% 0.2% 0.0%
Pot/trap 0.2% 0.0% 0.0% 0.1% 0.6% 0.4% 0.3% 0.2% 0.1% 0.1% 0.0% 0.0%
Other 1.3% 0.6% 0.6% 1.6% 18.0% 18.9% 14.6% 12.9% 9.4% 4.9% 1.2% 1.1%
Hand line 0.0% 0.0% 0.0% 0.3% 7.4% 17.1% 15.6% 9.8% 3.0% 0.5% 0.0% 0.0%
Dredge 0.3% 0.1% 0.6% 0.7% 1.6% 2.5% 1.7% 1.3% 1.6% 3.2% 0.6% 0.2%
Bottom trawl 98.1% 99.3% 98.7% 96.1% 63.6% 57.0% 65.9% 73.8% 82.6% 81.1% 97.4% 98.4%
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Table 7: Commercial summer flounder landings by distance from shore by month, as 
reported on VTRs, 2015-2016, ME-NC. Source: NMFS VTR data as of May 2017. 

Month Inland 
waters 

Within 3 
miles 

State 
Waters 
Total 

3-12 
Miles 

Beyond 
3 miles 

Federal 
Waters 
Total 

Blank/ 
Unknown Total 

Jan 0.0% 6.5% 6.6% 6.8% 79.1% 85.9% 7.5% 100.0% 
Feb 0.1% 7.6% 7.7% 4.6% 80.8% 85.5% 6.9% 100.0% 
Mar 0.6% 8.2% 8.8% 4.4% 77.8% 82.1% 9.1% 100.0% 
Apr 0.4% 8.7% 9.1% 4.0% 81.3% 85.3% 5.6% 100.0% 
May 1.2% 52.7% 53.9% 8.2% 27.0% 35.2% 10.9% 100.0% 
Jun 0.1% 88.6% 88.7% 4.5% 4.1% 8.6% 2.7% 100.0% 
Jul 0.1% 88.6% 88.6% 6.2% 3.5% 9.7% 1.6% 100.0% 

Aug 0.1% 89.7% 89.9% 6.6% 1.9% 8.5% 1.7% 100.0% 
Sep 0.1% 66.3% 66.4% 20.7% 8.4% 29.1% 4.5% 100.0% 
Oct 0.1% 44.8% 44.8% 8.3% 43.6% 51.9% 3.3% 100.0% 
Nov 0.0% 18.7% 18.7% 11.8% 65.2% 77.0% 4.3% 100.0% 
Dec 0.0% 10.7% 10.7% 9.9% 73.6% 83.5% 5.8% 100.0% 

Total 0.2% 22.2% 22.4% 7.0% 64.2% 71.2% 6.4% 100.0% 
 

Table 8: Commercial summer flounder landings by distance from shore by state, as reported 
on VTRs, 2015-2016. Source: NMFS VTR data as of May 2017.  

State Inland 
waters 

Within 3 
miles 

State 
Waters 
Total 

3-12 
miles 

More 
than 12 
miles 

Federal 
Waters 
Total 

Blank/ 
Unknown Total 

ME N/A N/A N/A N/A N/A N/A N/A N/A 
NH N/A N/A N/A N/A N/A N/A N/A N/A 
MA 0.0% 53.9% 53.9% 6.3% 38.6% 44.9% 1.2% 100% 
RI 0.2% 39.5% 39.7% 6.2% 52.7% 58.9% 1.5% 100% 
CT 0.0% 52.4% 52.4% 7.5% 37.6% 45.1% 2.5% 100% 
NY 0.4% 54.9% 55.3% 10.8% 31.3% 42.1% 2.6% 100% 
NJ 0.0% 34.4% 34.5% 12.3% 49.9% 62.3% 3.2% 100% 
DE 0.0% 100.0% 100.0% 0.0% 0.0% 0.0% 0.0% 100% 
MD 0.1% 34.0% 34.1% 3.3% 62.5% 65.9% 0.0% 100% 
VA 0.7% 3.9% 4.6% 5.3% 80.8% 86.1% 9.4% 100% 
NC 0.0% 5.9% 5.9% 5.1% 78.3% 83.4% 10.7% 100% 

Total 0.2% 22.2% 22.4% 7.0% 64.2% 71.2% 6.4% 100% 
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Figure 3: Average percent of commercial summer flounder landings by vessel ton class in each month, 2011-2015. 

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
151-500 tons 11.7% 11.1% 11.0% 8.6% 2.0% 1.5% 1.8% 1.5% 1.2% 1.9% 5.2% 9.8%
51-150 tons 82.5% 79.7% 80.6% 79.8% 38.2% 20.0% 23.9% 31.4% 46.5% 61.3% 79.2% 83.3%
5-50 tons 5.7% 7.9% 8.1% 10.2% 48.6% 50.9% 54.0% 56.1% 46.5% 31.9% 15.2% 6.5%
1-4 tons 0.1% 0.1% 0.1% 0.1% 1.8% 3.2% 3.1% 3.3% 1.8% 0.6% 0.2% 0.2%
Unknown 0.0% 1.2% 0.1% 1.3% 9.4% 24.4% 17.2% 7.7% 4.0% 4.3% 0.1% 0.2%
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Table 9: Commercial summer flounder landings by state and month as the percentage of the total coastwide landings, 2011-
2015. Note: based on state of landing, not accounting for any quota transfers. Color coding indicates highest percentage (dark 
green) to lowest percentage (dark red).  

 Jan. Feb. Mar. Apr. May Jun. Jul. Aug. Sep. Oct. Nov. Dec. Total 
MA 0.56% 0.48% 0.27% 0.31% 0.11% 1.21% 1.67% 1.46% 0.53% 0.05% 0.08% 0.05% 6.78% 
RI 0.31% 2.58% 3.05% 2.21% 1.39% 1.34% 1.36% 1.32% 0.88% 0.71% 1.28% 1.11% 17.54% 
CT 0.24% 0.19% 0.30% 0.32% 0.15% 0.24% 0.24% 0.19% 0.14% 0.06% 0.08% 0.24% 2.40% 
NY 0.77% 0.87% 0.39% 0.30% 1.43% 1.05% 1.03% 1.05% 0.89% 0.35% 0.15% 0.29% 8.57% 
NJ 4.29% 0.72% 1.11% 0.37% 0.79% 0.72% 1.15% 0.69% 2.26% 1.65% 2.12% 0.75% 16.62% 
DE 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.01% 
MD 0.03% 0.06% 0.29% 0.17% 0.17% 0.10% 0.06% 0.22% 0.08% 0.20% 0.08% 0.19% 1.65% 
VA 4.11% 2.37% 10.20% 5.23% 0.30% 0.09% 0.12% 0.05% 0.04% 0.30% 2.39% 5.12% 30.32% 
NC 5.95% 4.86% 1.72% 0.54% 0.37% 0.02% 0.01% 0.03% 0.04% 0.05% 0.17% 2.35% 16.11% 

 

Table 10: Commercial summer flounder landings by state and month as the percentage of each state’s total landings, 2011-2015. 
Note: based on state of landing, not accounting for any quota transfers. Color coding indicates highest percentage (dark green) 
to lowest percentage (dark red). 

 Jan. Feb. Mar. Apr. May Jun. Jul. Aug. Sep. Oct. Nov. Dec. Total 
MA 8.30% 7.11% 3.96% 4.52% 1.61% 17.84% 24.68% 21.48% 7.75% 0.80% 1.18% 0.76% 100% 
RI 1.76% 14.68% 17.40% 12.63% 7.93% 7.64% 7.73% 7.54% 5.03% 4.04% 7.31% 6.30% 100% 
CT 9.94% 7.79% 12.40% 13.45% 6.41% 10.12% 10.08% 7.93% 5.73% 2.61% 3.49% 10.05% 100% 
NY 8.98% 10.20% 4.52% 3.51% 16.66% 12.22% 12.05% 12.23% 10.39% 4.14% 1.73% 3.38% 100% 
NJ 25.84% 4.34% 6.68% 2.21% 4.77% 4.31% 6.91% 4.14% 13.62% 9.90% 12.76% 4.53% 100% 
DE 0.03% 0.12% 3.93% 23.66% 4.17% 10.16% 15.72% 31.78% 9.17% 0.56% 0.16% 0.52% 100% 
MD 2.11% 3.59% 17.52% 10.54% 10.27% 5.87% 3.34% 13.36% 4.78% 11.95% 4.96% 11.71% 100% 
VA 13.56% 7.82% 33.62% 17.23% 0.98% 0.31% 0.40% 0.18% 0.14% 0.98% 7.90% 16.88% 100% 
NC 36.91% 30.19% 10.66% 3.35% 2.29% 0.12% 0.07% 0.19% 0.25% 0.33% 1.04% 14.60% 100% 

Coast 16.27% 12.13% 17.32% 9.45% 4.71% 4.77% 5.64% 5.01% 4.86% 3.37% 6.36% 10.10% 100% 
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Figure 4: Commercial summer flounder landings by month, with monthly average, 2011-2015.  
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Figure 5: Average ex-vessel price per pounds ($) for summer flounder by month, with monthly average, 2011-2015.  
 

0.00

0.50

1.00

1.50

2.00

2.50

3.00

3.50

4.00

4.50

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov DecAv
g 

Ex
-V

es
se

l P
ric

e/
Lb

 ($
), 

ad
ju

st
ed

 to
 2

01
6 

do
lla

rs

2011 2012 2013 2014 2015 Average 2011-2015



25 
 

Table 11: Percentage of commercial summer flounder landings by trimester (based on even 
division of calendar year into 4-month periods), 2011-2015.  

Year January-April May-August September-December Total 
2011 56.98% 18.78% 24.24% 100% 
2012 53.62% 21.83% 24.55% 100% 
2013 58.05% 20.09% 21.86% 100% 
2014 54.03% 19.40% 26.57% 100% 
2015 52.08% 20.95% 26.97% 100% 
Total 55.17% 20.13% 24.70% 100% 

Table 12: Percentage of commercial summer flounder landings by bimonthly period (based 
on even division of calendar year into 2-month periods), 2011-2015.  

Year Jan-Feb Mar-Apr May-Jun Jul-Aug Sep-Oct Nov-Dec Total 
2011 27.38% 29.60% 9.34% 9.45% 9.15% 15.09% 100% 
2012 26.37% 27.25% 9.90% 11.93% 8.11% 16.44% 100% 
2013 28.74% 29.31% 9.35% 10.73% 5.62% 16.24% 100% 
2014 31.65% 22.38% 8.93% 10.47% 9.64% 16.93% 100% 
2015 28.71% 23.36% 9.89% 11.07% 8.57% 18.40% 100% 
Total 28.40% 26.77% 9.48% 10.65% 8.24% 16.46% 100% 

Table 13: Percentage of commercial summer flounder landings by current scup quota 
periods, 1997-2016. “Current” scup quota period dates reflect seasonal revision adopted by 
Council and Board in May 2017 (not yet implemented).  

 Winter I (Jan-
Apr) 

Summer (May-
Sep) 

Winter II (Oct-
Dec) Total 

1997 58.5% 32.2% 9.3% 100.0% 
1998 50.8% 27.0% 22.2% 100.0% 
1999 56.3% 25.0% 18.7% 100.0% 
2000 57.0% 25.5% 17.5% 100.0% 
2001 51.0% 24.0% 25.0% 100.0% 
2002 53.3% 24.8% 21.9% 100.0% 
2003 52.9% 22.0% 25.1% 100.0% 
2004 52.1% 21.3% 26.6% 100.0% 
2005 58.2% 22.5% 19.3% 100.0% 
2006 56.6% 21.9% 21.6% 100.0% 
2007 59.8% 27.3% 12.9% 100.0% 
2008 55.5% 26.0% 18.5% 100.0% 
2009 51.5% 26.7% 21.8% 100.0% 
2010 50.0% 26.5% 23.4% 100.0% 
2011 57.0% 23.1% 19.9% 100.0% 
2012 53.6% 25.6% 20.7% 100.0% 
2013 58.1% 24.6% 17.3% 100.0% 
2014 54.0% 25.6% 20.3% 100.0% 
2015 52.1% 26.9% 21.0% 100.0% 
2016 57.1% 25.6% 17.3% 100.0% 

Average 54.7% 24.8% 20.5% 100.0% 
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Figure 6: Commercial summer flounder landings by gear type as a percentage of total 
landings from each “scup” quota period, based on current scup quota period dates as revised 
May 2017, Maine through North Carolina, 2011-2015. 
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Pound net 0.11% 1.19% 1.09%
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3. Landings Flexibility  
The Council and Board have indicated that they will consider a policy for “landings flexibility,” a 
proposed system that would include a more open ability to land wherever a vessel prefers (not tied 
to emergencies or exceptional circumstances). There is some uncertainty about how such a system 
would work in practice, particularly in terms of enforcement and quota accounting.  

A coastwide landings flexibility policy differs from “safe harbor” provisions, which this 
amendment will not address. “Safe harbor” refers to policies that allow a vessel to seek shelter in 
a non-home port due to safety concerns based on mechanical issues, injury, or weather. Each state 
within the management unit for summer flounder (Massachusetts through North Carolina) has 
some form of a ‘safe harbor’ policy, however these policies vary in scope and detail, and are not 
specified as part of the Commission’s Summer Flounder FMP. The Commission’s Law 
Enforcement Committee (LEC) has noted concerns about abuse of the safe harbor policies and 
related enforcement concerns. The LEC continues to discuss the various methods that states 
currently employ to handle safe harbor requests, as well as possible modifications to the system. 
The Council and Board have indicated that this is an issue most appropriate to be addressed by the 
states and the Commission.  

A “landings flexibility” policy has been suggested as a means of addressing rising fishing costs, 
fuel use (for both environmental impact and cost reasons), increasing adaptability to market 
conditions, addressing safety concerns, adapting to a changing distribution of fish, and improving 
efficiency. It has been suggested that landings flexibility would reduce long steam times and 
associated operating costs associated with strict requirements to land fish in a specific state (or 
subset of states). With more flexibility in where they can offload fish, fishermen that fish farther 
from their home state could make multiple fishing trips before making the trip home. Many scoping 
commenters indicated that landings flexibility could be implemented without revising the current 
state-by-state quotas. Landings would apply to each state’s quota the same way they do currently, 
but the vessels could land them in whichever state they prefer.  

However, concerns have been raised about potential equity and fairness issues, particularly 
regarding impacts to shoreside operations in states where large amounts of landings currently occur 
due to state-specific allocations. Certain states and ports would be likely to suffer under a system 
of landings flexibility, while others would benefit. Additional concerns have been raised about the 
potential for flooding markets. Currently states with cooperative landings agreements try to 
coordinate when fish is landed to avoid flooding the market.  

In August 2016, the Council and Board discussed the policy of landings flexibility and discussed 
some concerns related to the practical aspects of such a system. For example, some New Jersey 
stakeholders previously believed that landings flexibility could be implemented with no need to 
change the allocations (using SAFIS to account for landings from the appropriate permit state). 
However, discussions with New Jersey DEP indicated that it may be extremely difficult for the 
state to allocate enforcement resources to resolve this issue. Without the Commission making 
landings flexibility a compliance measure, it is unlikely that states would have the proper 
enforcement capacity to implement it.  

There is some concern about how monitoring of state and coastwide quotas would be conducted 
given that there is already a lag in accounting. Properly assigning landings to the appropriate state 
would potentially create a large administrative burden and extend the timeline for determining 
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final annual landings by state and coastwide. GARFO has indicated that it would likely be 
impossible to efficiently track landings by permit and attribute them to the correct state (without a 
quota transfer) with the level of timeliness and accuracy required of in-season commercial 
management. 

Additionally, landings flexibility raises questions about how state level trip limits (or other state-
specific measures) would be enforced if any vessel could land in any state. Presumably any vessel 
landing in a given state should be subject to that state’s measures, however, given the potential for 
the landings to count against the “home” (permit) state’s quota, this will need to be clarified. 
Consideration should be given to avoiding confusion and unnecessary complexity.   

Considerations for Alternatives  
• Intersection with quota management: The draft alternatives for a landings flexibility 

policy below assume the continuation of some type of state-by-state or regional quota 
management. If another quota allocation alternative is adopted, a landings flexibility policy 
may not be necessary. Multiple Council and Board members (and scoping commenters) 
have noted that moving to the “scup quota model” for summer flounder (state-by-state 
quotas in the summer; coastwide quotas in the winter) would eliminate the need for 
landings flexibility. 

• Quota Transfers: If a landings flexibility policy were adopted, criteria and processes 
would need to be developed to clarify how quota would be transferred and accounted for, 
and on what timeline, to ensure timely and accurate quota monitoring and reporting. 
Amendment 5 (1993) outlines a program that allows the transfer of quota between states: 
“Two or more states, under mutual agreement and with the concurrence of the Regional 
Director, could transfer or combine their summer flounder commercial quota between their 
states. These transfers or combinations would not permanently affect the state specific 
share of coastwide quota that each state would receive each year, i.e., the state-specific 
share should remain fixed. The Regional Director may establish regulations and procedures 
for the implementation of the transfer or combination.” Generally, in instances when states 
have come to mutual agreement on a quota transfer, both states submit a written request 
and acceptance to the NOAA Regional Administrator officially requesting the transfer of 
a specified quota amount from one state to the other and requesting that the accounting of 
state landings be adjusted accordingly. The Regional Administrator then confirms the 
transfer. If a landings flexibility policy were implemented, and if part of that landings 
flexibility system involved quota transfer to the “home” state, this essentially means 
that quota transfers would then be mandatory under certain circumstances and not 
subject to mutual agreement. This needs additional consideration and detail 
regarding how this would work in practice.  

Draft Alternatives: Landings Flexibility 
• Alternative 3A: No action/Status Quo (no landings flexibility). States would continue to 

allow vessels with the required permits land commercial caught in their states so long as 
they comply with the conditions of the permit. If the vessel does not have the required 
permits or is in violation of the permit condition, the vessel cannot land commercially 
caught summer flounder for sale.  
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• Alternative 3B: Adopt a coastwide commercial landings flexibility policy. This 
alternative would allow vessels to land summer flounder caught in federal waters at their 
preferred port. Landings could be counted toward the quota of the state associated with the 
permit, requiring a quota transfer or other appropriate quota accounting procedure. If a 
vessel is permitted to land in multiple states, some mechanism would be needed to ensure 
landings are attributed to the correct state. GARFO has indicated that it would be extremely 
difficult to impossible to accurately track landings by permit alone; thus a quota transfer 
would likely need to occur after each instance of a vessel landing in a non-permitted 
state. Additionally, a landing license or other special license may be required in order to 
transit state waters and land in a state where a vessel is not permitted to harvest summer 
flounder. It is not entirely clear what the requirements and conditions for such landing 
licenses would be under landings flexibility, since providing such a license (if needed) may 
essentially be made mandatory under this policy.  

o Alternative 3B-1: Allow the sale of summer flounder in landing state. Vessels 
could sell to permitted dealers in the state in which they land, however, a quota 
transfer would need to occur to attribute the landings to the vessel’s permit state. 

o Alternative 3B-2: Require transport of summer flounder by land to the state 
associated with the vessel’s permit (e.g., fisherman with a Virginia permit would 
land summer flounder in a New York port, then truck the fish down to Virginia, 
with both states then accounting for transfers). Note: this alternative is unlikely 
to be feasible due to enforcement concerns raised relative to trucking, as it can 
be difficult to track fish, and may weaken the ability to appropriately monitor and 
account for all landings, and ensure that all landings are sold to a permitted dealer.  

• Alternative 3C: Allow multiple state possession limits on board with appropriate 
permits: Allow a vessel to possess multiple state possession limits at one time, according 
to multiple state permits held, while only allowing landing of the appropriate limit in the 
relevant permit state. In other words, a vessel can possess an amount of summer flounder 
equaling the combined possession limits from two permitted states, landing the first state’s 
limit in that state and then transiting to state B to land that limit. This would only be allowed 
for two different permit states, not two ports within the same state. Accountability could 
include separating and labeling various state limits in the fish hold, enforcement call in 
requirement, documentation of licensure in each state from which a limit is claimed. This 
could also be accomplished by mutual agreement/policy among participating states 
rather than as a coastwide policy.  
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APPENDIX I: Supplemental Summer Flounder Commercial Fishery 
Information, June 2017 

Current commercial regulations require a 14-inch total length minimum fish size in the commercial 
fishery. Trawl nets are required to have 5.5-inch diamond or 6-inch square minimum mesh in the 
entire net for vessels possessing more than the threshold amount of summer flounder (i.e., 200 lb 
from November 1-April 30 and 100 lb from May 1-October 31). A thorough review of summer 
flounder commercial management measures that can be modified through specifications was 
conducted in the fall of 2015. The report on those measures can be found at: 
http://www.mafmc.org/s/Tab11_SF-S-BSB-Commercial-Measures.pdf. The performance of the 
commercial and recreational fisheries relative to the catch and landings limits in recent years is 
shown in Table 11.  

Table 14: Summary of catch limits, landings limits, and landings for commercial and 
recreational summer flounder fisheries from 2008 through 2018.  
Management 
measures 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018c 

ABC (mil. lb)a -- 21.50 25.5 33.95 25.58 22.34 21.94 22.57 16.26 11.30 13.23 

Commercial ACL 
(mil. lb)a -- -- -- -- 14.00 12.11 12.87 13.34 9.43 6.57 7.70 

Commercial 
quota (mil. lb)b 9.32 10.74 12.79 17.38 12.73 11.44 10.51 11.07 8.12 5.66 6.63 

Commercial 
landings (mil lb.) 9.21 10.94 13.04 16.56 13.03 12.49 11.07 10.68 7.71 -- -- 

% of commercial 
quota landed 99% 102% 102% 95% 102% 109% 105% 96% 95% -- -- 

Recreational ACL 
(mil. lb) -- -- -- -- 11.58 10.23 9.07 9.44 6.84 4.72 5.53 

Recreational 
harvest limit (mil. 
lb)b 

6.21 7.16 8.59 11.58 8.49 7.63 7.01 7.38 5.42 3.77 4.42 

Recreational 
landings (mil. lb) 8.15 6.03 5.11 5.96 6.49 7.39 7.36 4.72 6.38 -- -- 

% of recreational 
harvest limit 
landed 

131% 84% 59% 51% 76% 97% 105% 66% 118% -- -- 

a The ABC is the annual Acceptable Biological Catch for the entire summer flounder fishery, and is divided into sector-
specific Annual Catch Limits (ACLs) for the commercial and recreational fisheries. The ABC and ACLs include both 
landings and discards. b Commercial quotas and recreational harvest limits reflect the removal of projected discards 
from the sector-specific ACLs. For 2008-2014, these limits are also adjusted for Research Set Aside (RSA). Quotas 
and harvest limits for 2015-2018 do not reflect an adjustment for RSA due to the suspension of the program in 2014. 
c Currently implemented; subject to change based on SSC review and subsequent Council and Commission review in 
July/August 2017. 

 

http://www.mafmc.org/s/Tab11_SF-S-BSB-Commercial-Measures.pdf
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Commercial Landings and Value 
Commercial landings of summer flounder peaked in 1984 at 37.77 million pounds, and reached a 
low of 7.81 million pounds in 2016 (corresponding to 96% of the commercial quota) according to 
preliminary NMFS dealer data (Figure 7). 

For the years 1994 through 2016, NMFS dealer data indicate that summer flounder total ex-vessel 
revenue (adjusted to 2016 dollars to account for inflation) from Maine to North Carolina ranged 
from a low of $20.74 million in 1996 to a high of $33.88 million in 2004. The adjusted mean price 
per pound for summer flounder ranged from a low of $1.70 in 2011 (in 2016 dollars) to a high of 
$3.54 in 2016. In 2016, 7.81 million pounds of summer flounder were landed generating $27.65 
million in total ex-vessel revenue (an average of $3.54 per pound; Figure 7). 

 

Figure 7: Landings, ex-vessel value, and price per pound for summer flounder, Maine 
through North Carolina, 1994-2016. Ex-vessel value and price are adjusted to real 2016 
dollars. Source: NMFS dealer data as of May 2017. 
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Figure 8:Total ex-vessel revenue (unadjusted) for summer flounder landings by state and 
year, 2011-2015. Delaware data is confidential and cannot be displayed. Source: NMFS 
dealer data as of February 2017.  
 

Commercial Discards 
Commercial summer flounder dead discards over the period 1993-2015 averaged approximately 
1,200 mt, or about 20% of commercial landings. Over the same time period, commercial discards 
accounted for about 10% of the total catch (recreational and commercial) in weight (commercial 
landings accounted for ~55% of the catch, recreational landings for 30%, and recreational discards 
for 5%). In recent years, commercial discards have been below this average (Table 12). A time 
series (1993-2015) of landings and dead discards is shown in Figure 9. The current stock 
assessment for summer flounder (SAW/SARC 57)6 assumes a commercial discard mortality rate 
of 80%.  

Table 15: Summer flounder estimated commercial discards and % of total summer flounder 
catch in weight, 2011-2015. Source: M. Terceiro, presentation to MAMFC SSC, July 2016.  

 Commercial dead 
discards (mt) 

% of total summer 
flounder catch in weight 

2011 1,096 9% 
2012 718 7% 
2013 712 7% 
2014 785 8% 
2015 670 8% 

 

                                                 
6 http://nefsc.noaa.gov/publications/crd/crd1316/  
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Figure 9:Summer flounder commercial discards and landings, 1993-2015. Source: 2016 
summer flounder assessment update and M. Terceiro, personal communication.  

According to the SAW/SARC 57 benchmark stock assessment, the reasons for discarding in the 
fish trawl and scallop dredge fisheries have been changing over time. For example, during 1989 to 
1995, the minimum size regulation was recorded as the reason for discarding summer flounder in 
over 90% of the observed trawl and scallop dredge tows. During 2012-2016, minimum size 
regulations were identified as the discard reason in 51% of the observed trawl tows on average, 
quota or trip limits in 36% of the tows, high grading in 5%, and other reasons 8% (Table 13). The 
assessment also indicates that as a result of the increasing impact of trip limits, fishery closures, 
and high grading as reasons for discarding, the age structure of the summer flounder discards has 
also changed, with a higher proportion of older fish being discarded.  

Table 16: Percentage of observed summer flounder discards by recorded discard reason, 
trawl and scallop gear, 2012-2016. Source: NEFOP data as of May 2017.  

Discard Reason % of trawl discards % of scallop dredge 
discards 

Unknown 0.0 0.1 
No market 1.6 66.0 
Market, too small 1.8 1.6 
Market, too large 0.1 0.0 
Market, will spoil 1.9 0.5 
Special sample 0.1 0.0 
Regs., unknown 1.1 0.4 
Regs., too small 50.6 5.5 
Quota filled 36.1 25.6 
Poor quality 1.6 0.3 
High Graded 5.3 0.2 
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Statistical Area 
VTR data were used to identify all NMFS statistical areas that accounted for more than 1 percent 
of the summer flounder commercial catch over 2015-2016 (Table 14; Figure 10). Statistical area 
616 was responsible for the highest percentage of the catch and landings. Statistical area 539 
accounted for the highest number of trips that caught summer flounder (5,861 trips over these two 
years).8 

Table 17: NMFS Statistical Area breakdown for summer flounder landings, discards, and 
overall catch, 2015-2016. Source: NMFS VTR Data. Areas with less than 1% of total catch 
not shown. Note: discards associated with VTRs are self-reported. 

Statistical Area % of Total Summer 
Flounder Catch 

# of Trips Associated with 
Catch (two years) 

616 25.94% 1,609 
537 18.40% 4,244 
613 17.33% 4,407 
612 7.09% 3,143 
622 4.77% 609 
539 3.69% 5,861 
626 3.30% 154 
615 3.05% 821 
621 2.75% 643 
611 2.39% 4,124 
614 1.64% 557 
538 1.28% 1,003 
526 1.16% 89 
623 1.13% 63 
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Figure 10: NMFS Statistical Areas, highlighting those that each accounted for more than 1% 
of VTR-reported commercial summer flounder catch, 2015-2016.  

Ports 
At least 100,000 lb of summer flounder were landed by commercial fishermen at each of 16 ports 
in seven states in 2016 (Table 15, Figure 11). These 16 ports accounted for approximately 85% of 
all 2016 commercial summer flounder landings. Point Judith, RI and Beaufort, NC were the 
leading ports in 2016 in terms of pounds of summer flounder landed, while Point Judith, RI was 
the leading port in terms of the number of vessels landing summer flounder (Table 15).5 The ports 
and communities that are dependent on summer flounder are fully described in Amendment 13 to 
the FMP (available at http://www.mafmc.org/sf-s-bsb). Detailed community profiles developed by 
the Northeast Fisheries Science Center’s Social Science Branch can be found at 
www.mafmc.org/communities/.  
 

http://www.mafmc.org/sf-s-bsb
http://www.mafmc.org/communities/
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Table 18: Ports reporting at least 100,000 lb of summer flounder in 2016, and the 
corresponding percentage of total 2016 commercial summer flounder landings and number 
of vessels. Source: NMFS dealer data as of May 2017.  

Port 
Summer 

Flounder 
Landings (lb) 

% of 2016 
commercial summer 

flounder landings 

Number of 
vessels 

POINT JUDITH, RI 1,141,576 15 138 
BEAUFORT, NC 1,068,695 14 62 
HAMPTON, VA 884,459 11 65 
PT. PLEASANT, NJ 501,223 6 49 
NEWPORT NEWS, VA 447,319 6 38 
BELFORD, NJ 417,596 5 24 
MONTAUK, NY 344,737 4 68 
HOBUCKEN, NC 270,669 3 12 
WANCHESE, NC 270,121 3 20 
NEW BEDFORD, MA 251,381 3 65 
CAPE MAY, NJ 236,361 3 58 
ORIENTAL, NC 220,502 3 10 
CHINCOTEAGUE, VA 205,592 3 25 
ENGELHARD, NC 189,583 2 9 
STONINGTON, CT 110,718 1 19 
LONG BEACH/BARNEGAT LIGHT, NJ 109,493 1 21 
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Figure 11: Ports reporting at least 100,000 lb of summer flounder in 2016 and percent of 
coastwide 2016 summer flounder landings. Source: NMFS dealer data as of January 2017. 
 

Dealers 
Over 200 federally permitted dealers from Maine through North Carolina bought summer flounder 
in 2016. More dealers bought summer flounder in New York than in any other state (Table 16). 
All dealers bought approximately $27.65 million worth of summer flounder in 2016. 

Table 19: Dealers reporting buying summer flounder, by state in 2016. C=Confidential. 
State MA RI CT NY NJ DE MD VA NC 

Number 
Of Dealers 32 33 13 48 30 C 7 16 29 
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Figure 12:Number of unique dealers purchasing summer flounder from commercial vessels, 
by state and year, 2011-2015. Delaware data is confidential and cannot be displayed. Source: 
NMFS dealer data as of February 2017.  
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APPENDIX II:  Summer Flounder Stock Status  
The most recent benchmark summer flounder stock assessment was completed and reviewed 
during the 57th Stock Assessment Workshop and Stock Assessment Review Committee 
(SAW/SARC 57).7 This assessment uses a statistical catch at age model (the age-structured 
assessment program, or “ASAP” model). Stock assessment and peer review reports are available 
online at the Northeast Fisheries Science Center (NEFSC) website: 
 http://www.nefsc.noaa.gov/saw/reports.html.    

In June 2016, the NEFSC completed a stock assessment update for summer flounder, which 
incorporated data through 2015 into the population model used for the previous benchmark 
assessment. The 2016 assessment update indicated that the summer flounder stock was not 
overfished, but that overfishing was occurring in 2015, relative to the biological reference points 
established through the SAW/SARC 57 assessment. The model-estimated spawning stock biomass 
(SSB) was estimated to be 79.90 million lb (36,240 mt) in 2015, 58% of the spawning stock biomass 
at maximum sustainable yield, SSBMSY = 137.56 million lb (62,394 mt). The fishing mortality rate 
(F) in 2015 was 0.390, 26% above the fishing mortality threshold reference point FMSYPROXY = F35% 
= 0.309 (Figure 13).48 

The 2016 assessment update indicates that while catch in recent years has not been substantially 
over the ABCs, the projected fishing mortality rates have been exceeded and projected spawning 
stock biomass has not been achieved. The assessment update shows a moderate internal model 
retrospective pattern with continued recent underestimation of F and overestimation of SSB. The 
assessment update indicates that the previous assessment had overestimated recruitment for several 
of the preceding years. These results appear to be largely driven by below average recruitment in 
each year from 2010-2015. The update shows that recruitment of age 0 fish was below the time 
series average (41 million fish at age 0; 1982-2015) each year from 2010 through 2015. Recruitment 
of age 0 fish in 2015 is estimated at 23 million fish.4 

As the result of the 2016 assessment update, reductions in catch and landings limits were required 
for 2017 and 2018. Additional information about these cuts and why they were necessary can be 
found in a fact sheet posted on the Council’s website at: http://www.mafmc.org/s/2016-08-24-
Summer-Flounder-Fact-Sheet-2017-2018-Update.pdf.  

                                                 
7 Northeast Fisheries Science Center. 2013. 57th Northeast Regional Stock Assessment Workshop (57th SAW) 
Assessment Summary Report. US Dept Commer, Northeast Fish Sci Cent Ref Doc. 13-14; 39 p. Available from: 
National Marine Fisheries Service, 166 Water Street, Woods Hole, MA 02543-1026, or online 
at: http://nefsc.noaa.gov/publications/. .  

8 Terceiro M. 2016. Stock Assessment of Summer Flounder for 2016. US Dept Commer, Northeast Fish Sci Cent 
Ref Doc. 16-15; 117 p. Available from: National Marine Fisheries Service, 166 Water Street, Woods Hole, MA 
02543-1026, or online at http://www.nefsc.noaa.gov/publications/.   
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http://www.mafmc.org/s/2016-08-24-Summer-Flounder-Fact-Sheet-2017-2018-Update.pdf
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Figure 13: Total fishery catch and fully-recruited fishing mortality (F, peak at age 4) of 
summer flounder, 1982-2015. The horizontal dashed red line is the 2013 SAW 57 fishing 
mortality threshold reference point proxy.4 

 
Figure 14: Summer flounder spawning stock biomass (SSB; solid line) and recruitment at 
age 0 (R; vertical bars) by calendar year, 1982-2015. The horizontal dashed line is the 2013 
SAW 57 biomass target reference point proxy, the horizontal red line is the biomass 
threshold reference point proxy.4 
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APPENDIX III: State Permit Requirements 
States have varying requirements for summer flounder permits, as summarized below (information 
as of April 2017).  

Massachusetts 
All persons who land and sell finfish in Massachusetts must have a commercial fishing permit 
from the Division of Marine Fisheries (DMF) and must sell only to permitted Massachusetts 
dealers. A limited entry summer flounder (fluke) permit endorsement, in addition to a 
Massachusetts commercial fishing permit, is required for any individual and/or vessel to 
commercially fish for summer flounder within the state waters of Massachusetts, or to harvest, 
process, or land any summer flounder for commercial purposes in Massachusetts. This 
endorsement is limited entry due to a moratorium on new fluke endorsements instated in 1999 to 
address a substantial increase in participation and landings. The fluke endorsement must be 
renewed annually. 

DMF policy has largely been against transfer of summer flounder endorsements, in order to 
maintain the moratorium’s effectiveness in reducing the total number of endorsements. However, 
DMF allows endorsement transfers between immediate family members (provided they meet the 
existing eligibility criteria) on a one-time basis, after which the endorsement becomes non-
transferable. In addition, inshore trawl fishermen who sell their businesses (i.e., vessels, permits, 
etc.) may transfer a summer flounder endorsement if the other permits are active as inshore 
trawling could result in excessive summer flounder discards otherwise. For the offshore fishery, 
transfer of the summer flounder endorsement to the new permit holder is allowed when vessels 
and federal permits are sold. 

Rhode Island 
A Rhode Island (RI) commercial fishing license with a restricted finfish endorsement is required 
to take summer flounder for commercial purposes from Rhode Island waters. This endorsement is 
available only via an annual lottery or via renewal.  

Rhode Island landing licenses are also required to transit through state waters for the purpose of 
landing at Rhode Island ports. For summer flounder, one must hold either a resident landing license 
or a non-resident restricted finfish landing license in order to transit state waters and land summer 
flounder at Rhode Island ports.  

One additional requirement for commercial summer flounder in RI is, if in possession of more 
than 200 lbs of summer flounder, a state issued summer flounder exemption certificate is needed. 
There is a moratorium on issuance of new RI summer flounder exemption certificates, but they 
may be transferred under similar guidelines to federal summer flounder moratorium permits. 

Connecticut 
For the commercial possession or landing of summer flounder in Connecticut waters, Connecticut 
requires a Summer Flounder Quota-Managed Species Endorsement in conjunction with either of 
two limited access licenses or either of two open access licenses. Quota-Managed Species 
Endorsements were last issued in 2003 to those who qualified based on their commercial fishing 
history; new endorsements are not presently being issued. The endorsement must be renewed 
annually by March 31, or that privilege is permanently retired. Endorsements may only be 
transferred in conjunction with a limited-access license that qualifies for a transfer. 
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A Quota-Managed Species License Endorsement may be used in combination with either or both 
of the following limited-access commercial fishing licenses: 

• Principal Commercial Fishing License (trawl gear, lobster pots.) 
• General Commercial Fishing (Finfish) License (Commercial hook and line as well as other 

gears not typically relevant to the summer flounder fishery.) 
These limited-access licenses are available only to those persons who held the license from June 
1, 1995 to December 31, 2003, and who renewed the license by March 31 of the previous year. 
Holders of a limited access fishing license must also obtain/renew a Commercial Fishing Vessel 
Permit (see below) annually to maintain eligibility for the limited access license. Limited access 
licenses are transferable provided certain compliance and activity threshold requirements are met. 

A Quota-Managed Species License Endorsement may also be used with either of the following 
open-access commercial fishing licenses:  

• Commercial Landing Vessel Operator’s License (authorizes licensee to operate a vessel 
used to land fish taken exclusively outside CT waters; fishing in CT waters is prohibited). 

• Restricted Commercial Fishing License (commercial hook and line). 

These open-access licenses are non-transferable and there is no annual renewal requirement. 

Both of the limited-access licenses and the Commercial Landing Vessel Operator’s License require 
that a Commercial Fishing Vessel Permit be issued for the fishing vessel being used by the 
licensee. The Commercial Fishing Vessel Permit is non-transferrable.  

New York  
In New York, a Food Fishing License allows the license holder to take and land food fish harvested 
from state waters and to land food fish taken from waters outside the state for commercial 
purposes.  

To harvest summer flounder for commercial purposes in state waters, one must have a New York 
summer flounder commercial permit. To land summer flounder taken legally outside New York 
state waters for commercial purposes in New York, possession of a summer flounder landing 
permit is required. Licenses are non-transferrable and must be renewed annually. If the applicant 
is a corporation, the application must name a specific vessel and a separate permit must be obtained 
for each vessel fishing owned by the corporation. Such corporate permits must be carried on the 
specific vessel named in the permit when that vessel is being used to take summer flounder for 
commercial purposes.  

Summer flounder Commercial Permits expire on the last day of December of each year. 
Applications for a summer flounder commercial permit will be accepted from November 15 until 
close of business April 15. Permittees must state their intent to be permitted to use only fixed gear 
(pound/trap net), only hook and line gear or for the use of all gear. The permit authorizes landings 
for that entire calendar year from that category of gear only. Permits are nontransferable except 
that the department may allow a one-time re-issuance of a summer flounder commercial harvesters 
permit to an immediate family member of a permitholder. Upon re-issuance, the former holder is 
no longer eligible for the permit, and all rights and responsibilities associated with the permit pass 
to the recipient.  
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New Jersey 
A vessel must possess a valid New Jersey Summer Flounder Permit to participate in the directed 
fishery for summer flounder. Permits are issued in the name of the vessel and the owner and for the 
specific gear type(s) used to qualify for the permit. 

Applications for hook and line permits were required to be submitted prior to May 31, 1994, and for 
any other gear type were required by January 1, 2000. Eligibility for a New Jersey Summer Flounder 
Permit was determined by the vessel’s owner meeting the following criteria: 

• The vessel landed and sold at least 1,000 pounds of summer flounder in each of two years 
during 1985-1992; 

• The vessel possessed a valid New Jersey otter trawl, pound net, or gill net license or a valid 
Federal summer flounder permit during each of the two qualifying years described above. 
Vessels providing documentation regarding the amount of summer flounder landed for two 
years between January 1, 1985 to November 2, 1988 or vessels providing documentation of 
harvest by hook and line are exempt from this requirement. 

The permit is valid from the date of issuance and for any subsequent years unless revoked as part of 
a penalty action. The vessel, when engaged in the directed summer flounder fishery, may only have 
on board the gear type(s) listed on that vessel’s New Jersey Summer Flounder Permit. 

The owner of a permitted vessel may transfer their Summer Flounder Permit, with approval by the 
NJ DEP, for vessel replacements and vessel sales. Transfer of a permit to a new vessel shall be 
limited to the same gear type(s) of the originally permitted vessel. Replacement vessels may not 
exceed 10 percent larger in vessel length, gross registered tonnage and net tonnage and 20 percent 
greater in horsepower than the originally permitted vessel. The vessel being replaced is no longer 
eligible for a New Jersey Summer Flounder Permit. For vessel sales, the owner selling the vessel 
shall no longer be eligible for a New Jersey Summer Flounder Permit based on the harvesting history 
of the vessel being sold.  

Vessels operating under a New Jersey Summer Flounder Permit to commercially harvest summer 
flounder by hook and line are limited to a crew size of no more than five persons, including the 
captain. The vessel may not carry any passengers for hire while commercial fishing. When carrying 
passengers for hire the New Jersey Summer Flounder Permit is not valid and the recreational 
possession limits and seasonal restrictions apply. 

Delaware 
Delaware meets the Commission’s requirements for de minimis status for the commercial summer 
flounder fishery (states having commercial landings less than 0.1% of the coastwide total). There 
is no permit specific to summer flounder. A person may possess commercial sizes and quantities 
of summer flounder provided they hold a valid Delaware commercial food fishing license and a 
food fishing equipment permit for gill nets.  

Maryland 
Maryland uses catch shares to equitably distribute their summer flounder commercial quota among 
harvesters in Atlantic coastal waters, coastal bays and tributaries, Chesapeake Bay (primarily 
bycatch) and the Potomac River. The catch share system assigns a specific individual fishing quota 
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(IFQ) to each fisherman. Commercial fishermen without an IFQ are restricted to 100 lbs. per 
person per day in coastal waters and 50 lbs. per person per day in tidal waters (Chesapeake Bay). 

An individual who possesses a Maryland summer flounder landing permit and lands more than the 
assigned permit allocation, including any quota transfers, shall have the overage deducted from 
the permit allocation for the following year. A permittee may annually transfer up to 100 percent 
of their individual quota to another permittee upon notification of and approval by the Department 
of Natural Resources (DNR). However, an individual may not hold more than 29 percent of the 
allocation for the total fishery.  

Per Maryland regulations, no more than seven summer flounder landing permits may be issued by 
the DNR. The number of summer flounder landing permits is based on the reported catch and 
landing records of summer flounder in Maryland during 1998—2003. The name of the vessel on 
which the operator is working shall be declared on the Maryland summer flounder landing permit. 

Individuals may apply for the permanent transfer of a Maryland Summer Flounder landing permit. 
Temporary transfers are not permitted. Regardless of the number of authorized individuals with 
permits on board any one federally permitted vessel, no more than two summer flounder quotas 
may be fished from one vessel per trip.  

Virginia 
A Commercial Fisherman Registration License is required to harvest and land summer flounder in 
Virginia waters. To land summer flounder harvest from outside of Virginia waters a Seafood 
Landing License, and a Summer Flounder Endorsement License (SFEL) are required. To qualify 
for a SFEL a vessel needed to have landed and sold at least 500 pounds of summer flounder in 
Virginia in at least one year during the period of 1993 through 1995. The SFEL was established in 
1996. The licenses are transferable.  

North Carolina  
A license is required to land more than 100 pounds of summer flounder from the Atlantic Ocean 
in North Carolina. To be eligible for the license, the vessel must have been licensed by North 
Carolina, either through a resident or non-resident vessel license, or a land or sell license, during 
two of the three license years from July 1, 1992 to June 30, 1993, July 1, 1993 to June 30, 1994; 
or July 1, 1994 to June 30, 1995 and have landed 1,000 pounds or more of summer flounder each 
year for two of the three years. 
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Climate change and fishing can have major impacts on the distribution of natural marine resources. Climate change alters the distribution of suit-
able habitat, forcing organisms to shift their range or attempt to survive under suboptimal conditions. Fishing reduces the abundance of marine
populations and truncates their age structure leading to range contractions or shifts. Along the east coast of the United States, there have been
major changes in fish populations due to the impacts of fishing and subsequent regulations, as well as changes in the climate. Black sea bass,
scup, summer flounder, and winter flounder are important commercial and recreational species, which utilize inshore and offshore waters on
the northeast shelf. We examined the distributions of the four species with the Northeast Fisheries Science Center trawl surveys to determine
if the along-shelf centres of biomass had changed over time and if the changes were attributed to changes in temperature or fishing pressure
through changes in abundance and length structure. Black sea bass, scup, and summer flounder exhibited significant poleward shifts in distributions
in at least one season while the Southern New England/Mid-Atlantic Bight stock of winter flounder did not shift. Generalized additive modelling
indicated that the changes in the centres of biomass for black sea bass and scup in spring were related to climate, while the change in the distribution
of summer flounder was largely attributed to a decrease in fishing pressure and an expansion of the length–age structure. While the changes in
ocean temperatures will have major impacts on the distribution of marine taxa, the effects of fishing can be of equivalent magnitude and on a more
immediate time scale. It is important for management to take all factors into consideration when developing regulations for natural marine
resources.

Keywords: Black Sea bass, climate, distribution shifts, fishing, Mid-Atlantic Bight, scup, summer flounder, winter flounder.

Introduction
Increasing global temperatures can have major impacts on marine
organisms, including shifts in distributions and changes in abun-
dance (Walther et al., 2002; Hare et al., 2010; Pinsky et al., 2013.
Recent studies have shown that with the poleward shift in ocean
temperature isotherms (Burrows et al., 2011) there has been a sub-
sequent shift both poleward and to greater depths in marine taxa
(Pinsky et al., 2013; Poloczanska et al., 2013). Organisms increase
their overall survival and fecundity by occupying, to the extent pos-
sible, their optimal habitat (Anderson et al., 2013). Individuals

within their optimal habitat maximize their overall fitness and min-
imize their mortality risks. Climate change, however, can affect
certain aspects of an organism’s habitat. The physical structure or
photoperiod may remain constant at a given location or latitude,
but other habitat components such as temperature, salinity, dis-
solved oxygen, and advection may be altered (Anderson et al.,
2013). Shifts in distribution are then the result of individuals
attempting to remain within the best conditions possible, through
migration or declines in abundance in suboptimal environments,
while expanding in better suited environments, if they exist.
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In additionto climate-mediated changes in distribution, range shifts
may also be caused by simple changes in overall abundance. When
populations are low, they occupy the highest quality habitat available.
As the population density increases, individuals move out into formerly
inferior habitat where intraspecific competition is lower (MacCall,
1990; Quinn and Deriso, 1999). Habitat quality is rarely isotropic, so
the areal expansion of the population along a habitat gradient with in-
creasing abundance could result in a shift in distribution.

Changes in abundance due to increases in mortality can also
affect distribution through changes in the length–age structure of
a population. Within certain species, such as Pacific hake, there is
a tendency for individuals to be distributed by size, with larger
members at higher latitudes (Nelson and Dark, 1985; Smith et al.,
1992). Fishing preferentially removes the largest and oldest fish
(Fenberg and Kaustuv, 2008). For stocks segregated by size,
fishing pressure could remove the larger individuals, which, if
located at higher latitudes, would result in a truncation of the
species range and a distribution centred at a lower latitude.

Along the Northeast Shelf of the United States there have been
major shifts in the distribution of marine taxa (Nye et al., 2009;
Lucey and Nye, 2010; Howell and Auster, 2012; Pinsky and
Fogarty, 2012). Changes in the species assemblages due to the
shifts can have major impacts on ecosystem goods and services.
The distribution shifts are particularly important because the
catch quota for a number of stocks and therefore peoples liveli-
hoods, are allocated based on the species’ distributions in previous
decades (ASMFC, 2004). Understanding the mechanisms which
regulate distribution must be taken into account as part of any po-
tential change to the quota allocation system.

On the Northeast shelf there is evidence of warming water tem-
peratures (Nixon et al., 2004; Friedland and Hare, 2007; Belkin,
2009) and large changes in the abundance of fish species due to
fishing and recovery (Fogarty and Murawski, 1998; Terceiro,
2012b). Many of the studies on species distribution shifts have
implicated increasing temperature as a major driver. However,
changes in size and age structure (Radlinski et al., 2013) and
changes in abundance (Hare et al., 2010) have also been implicated
in distribution shifts in the ecosystem.

We examined four species in the Southern New England/
Mid-Atlantic Bight (SNE/MAB) region of the Northeast shelf in
detail to determine if there had been shifts in their distributions
and if so, could one of the three hypotheses account for the
changes: (1) Climate change: Species shift to remain within their
optimal habitat. (2) Abundance effects: Species shift owing to
changes in abundance and the area of habitat occupied. (3) Size
effects: Species shift because changes in the length structure of the
population changes the latitudinal range occupied.

Black sea bass (Centropristis striata), scup (Stenotomus chrysops),
summer flounder (Paralichthys dentatus), and winter flounder
(Pseudopleuronectes americanus) are important commercial and
recreational species along the east coast of the United States that
have varied in abundance over the last 40 years. All four species
utilize nearshore habitat during both early development and adult
stages and their latitudinal ranges are believed to be influenced by
their upper or lower thermal tolerance in the SNE/MAB (Collette
and Klein-MacPhee, 2002). All four have also experienced heavy
fishing pressure at times over the last 40 years. We examined the dis-
tributions of the four species to see if their along-shelf centres of
biomass had changed over time and if the changes were attributed
to changes in the physical environment or fishing pressure
through changes in abundance and length structure.

Methods
We determined the centre of biomass for each species and tested if
there had been a significant change in distribution over the time
series. The three hypotheses were examined by fitting a generalized
additive model to the centre of biomass data with three independent
variables related to the hypotheses: (1) water temperature (climate
change), (2) abundance (abundance effects), and (3) length (size
effects).

As an additional test of Hypothesis 2 (abundance effects), the dif-
ference between the 75th and 25th percentiles of each species’ range
was assessed for expansion or contraction over time and a relation-
ship with abundance. As an additional test of Hypothesis 3 (size
effects), the empirical along-shelf distributions of different length
classes were calculated for each species to further examine the
effect of size on distribution.

Along-shelf centre of biomass
We calculated the seasonal centre of biomass for the four species
based on the stratified-weighted mean biomass from the Northeast
Fisheries Science Center (NEFSC) spring and fall bottom trawl
surveys. The methods were similar to Nye et al. (2009) except for
three factors. (1) Biomass was used instead of ln(biomass + 1).
(2) Biomass was estimated from the length of the fish in one centi-
metre size bins based on the equation w ¼ aLb, where the para-
meters (a and b) were obtained from the NOAA fisheries age–
length–weight website (NEFSC Fisheries Biology Program, 2013)
(Table 1). (3) To account for the stratified random sampling
design, each tow was weighted by stratum area/num of tows
(num of tows ¼ number of tows within a stratum each sampling
period) so that differences in the annual-seasonal allocation of sta-
tions to each stratum would not affect the centre of biomass. Because
the east coast of the United States runs in a northeast direction and
not directly north-south, the centre of biomass was measured as
changes along the continental shelf (Figure 1). Following Nye
et al. (2009), the distance along the shelf was calculated for each
tow at the 100 m depth contour.

Sampling strata for the NEFSC trawl survey have changed over
the years (Sosebee and Cadrin, 2006). While some strata have
been continuously sampled since 1963, sampling began on the
more inshore areas in 1972. Sampling of the two most inshore
depth zones ceased in 2009. We restricted our analysis to the years
1972–2008 to be able to include all depth strata in all years.

Black sea bass, scup, and summer flounder are considered one
continuous stock from Cape Hatteras north to the Canadian
border (NEFSC, 2012; Shepherd, 2012; Terceiro, 2012a, b). The
majority of the individuals are in the SNE/MAB region with some
fish on Georges Bank. Relatively few individuals are caught north
of Cape Cod (Gulf of Maine). For example, over the entire time
series, only five black sea bass were recorded in the Gulf of Maine
in spring. In the Fall, roughly 2% of black sea bass catches were
in the Gulf of Maine. We restricted the analysis to strata in the

Table 1. Variables for the length-to-weight conversions for each
species w ¼ aLb, and the YOY length thresholds.

Species a b YOY (cm)

Black Sea Bass 1.598691e205 2.91 ,15
Scup 1.410615e205 3.19 ,10
Summer flounder 7.478006e206 3.18 ,30
Winter flounder 1.36979e205 2.97 ,16.5
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SNE/MAB and Georges Bank region. Winter flounder is divided
into three stocks (NEFSC, 2011). We focused only on species in
SNE/MAB and therefore only included the SNE/MAB stock of
winter flounder. All winter flounder individuals south and west of
the Great South Channel were included in the analysis of distribu-
tion. None of the winter flounder on Georges Bank or in the Gulf
of Maine were included.

The young-of-the-year (YOY) of each species were not fully
accessible to the fall trawl survey and were excluded from analyses.
All four species utilize nearshore areas as nursery grounds and all
except winter flounder move offshore at the end of their first
summer (Collette and Klein-MacPhee, 2002). YOY in more north-
erly latitudes move offshore into the survey area earlier than those
further south, while the southern area is sampled before the nor-
thern area. The northern YOY are then accessible to the survey
while the southern portion is not accessible. This may not be true
for all species in all years, but to create a consistent dataset, all

individuals below the YOY length threshold in autumn were
excluded. The YOY length thresholds were taken from the NOAA
fisheries age–length–weight website (NEFSC Fisheries Biology
Program, 2013; Table 1). All size classes were included in spring
analyses.

The stratified-weighted, alongshelf centre of biomass for each
season, each year (COByear) was:

COByear =
∑

st Wlgth,st,year · Alongst,year · (Str areastr/towsstr,year)
∑

st Wlgth,st,year · (Str areastr/towsstr,year)
,

(1)

where Wlgth,st,year is the calculated biomass of each length bin (lgth)
at each station (st) (each station is one tow) in each stratum in each
year (year). The along-shelf location of each station within each
stratum, each year was Alongst,year and Str areastr/towsstr,year was

Figure 1. The position of the along-shelf metric for measuring the centre of biomass on the east coast of North America. The individual survey
strata are in light grey.
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the area of each stratum divided by the number of tows in each
stratum each year.

Changes in the distribution of the four species over time were
examined with linear models to determine if the along-shelf
centres of biomass exhibited significant trends over time.

COBt = b0 + b1 · year + et . (2)

To account for potential autocorrelation in the time series, the resi-
duals (et) of the linear models were tested with the Durbin–Watson
statistic. If the models exhibited autocorrelation in the residuals,
they were refit with generalized least squares regression which
included an autoregressive correlation structure to account for
autocorrelation.

et = fet−1 + vt where vt � NID(0,s2) and |f| , 1. (3)

In the lag21 autoregressive structure, the residuals in year t are
equal to the residuals in year t 2 1, times the autoregressive
parameter (f) plus a normally distributed error term (vt). The auto-
correlation decays if the absolute value of f is ,1. We examined
trends along the full time series from 1972 to 2008 for all species.

Generalized additive models
Generalized additive modelling (GAM) was used to examine poten-
tial factors driving changes in the along-shelf centres of biomass.
GAMs are extensions of linear models in which the dependent
variable is the sum of smooth functions of the independent variables
(Wood, 2006). Our analyses were conducted with the freeware soft-
ware R with the GAM package (mgcv) (Wood, 2006). We examined
the change in distribution relative to the three hypotheses, as
implemented by the change in the mean length of the population,
temperature, and abundance.

In the model for each species in each season, the along-shelf
centre of biomass (COByear) was an additive function of the
smooth terms mean length (�Lyear), temperature (TEMPyear), and
abundance (Nyear).

COByear = s(�Lyear) + s(Tempyear) + s(Nyear). (4)

The stratified-weighted abundance each year (Nyear) was

Nyear =
∑

st Nlgth,st,year · Str areastr/towsstr,year∑
str Str areastr

, (5)

where Nlgth,st,year was the abundance in each length class at each
station (each station is one tow) in each stratum in each year. The
stratified-weighted mean length of the population (�Lyear) was:

�Lyear =
∑

st Nlgth,st,year · Lst,year · Str areastr/towsstr,year
∑

st Nlgth,st,year · Str areastr/towsstr,year
, (6)

where Lst,year was the length class in centimetres at each station in
each stratum in each year.

The temperature term corresponds to the inner-shelf, surface
temperature anomaly averaged over the 12-week period before the
central date of spring and fall trawl surveys. Both temperature
anomaly time series extend from 1977 to 2008 with some missing
years. Temperature observations were extracted from a 35-year
archive of hydrographic observations collected by the Northeast

Fishery Science Center (NEFSC). An area-weighted average tem-
perature was calculated from observations in the inner-shelf
region of the SNE/MAB, roughly the area inshore of the 50 m
isobath. This region encompasses the majority of the range of the
four stocks and integrates the cumulative seasonal temperature
effect that could drive changes in species distribution. Anomalies
were calculated relative to a reference annual cycle, estimated by
applying a basic harmonic curve-fitting technique to the full
archive of historical temperature observations falling within the
same inner-shelf region (Mountain and Holzwarth, 1989).
Anomaly time series represent the difference between the time
series of regional mean temperatures and corresponding reference
temperatures predicted by the reference annual cycle for the same
time of year. The mean date of the spring trawl survey over all
years was Week 13 of the year (the second week of April) and the
mean date of the fall trawl survey over all years was Week 40 of the
year (the second week of October). The anomalies were averaged
within two 12-week windows, corresponding to the survey timing,
to produce spring and fall temperature anomaly time series used
for the temperature term in the GAMs. The spring temperature
term is the average of the temperature anomalies from Weeks 2
through 13 (early Jan to early April) of each year, while the fall
temperature term is the average of the anomalies from Weeks 29
through 40 (early July to early October).

The general location of fish with regard to temperature is
typically a response to the cumulative impacts of temperature
over an entire season. A fish’s location is the integral of the tempera-
ture over the entire season and not just the temperature at the
specific time and place that the fish is caught. The seasonally
averaged temperature smooths over the daily fluctuations in tem-
perature to provide a general picture of the conditions potentially
driving distribution. Twelve weeks (3 months) were selected as the
length of the season.

Abundance effects
We examined if changes in distribution were due to changes in
abundance, which resulted in the expansion or contraction of a
species range (Hypothesis 2). The frequency histogram of the along-
shelf position of all individuals of a species each season per year was
expressed as a cumulative density function. The difference between
the 75th percentile of the along-shelf location cumulative density
function and 25th percentile was calculated to determine the
annual distance occupied. A linear regression was fit to the annual
distance occupied, accounting for autocorrelation in the residuals
as indicated above, to determine if there was a significant expansion
or contraction of each species’ range. The annual distance occupied
was then regressed against the stratified-weighted abundance, to
determine if the total occupied range expanded and contracted in
relations to the number of individuals.

Size effects
The along-shelf distributions of different sized individuals of
each stock were examined, to determine if different length classes
occupied different along-shelf ranges (Hypothesis 3). We divided
the survey data into length classes based on the length distribution
of each species. The annual along-shelf centre of biomass for each
length class was determined, as well as the along-shelf position of
the 25, 50, and 75th percentile in the same manner as described in
the abundance effects section above. The overall mean position
was the mean of the annual along-shelf centre of abundance for
each percentile. The proportion of total stratified mean abundance
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in each size class, each year was also calculated. The YOY data from
the fall survey were included in the calculations for demonstration
purposes.

Results
Along-shelf centre of biomass
The changes in the annual centre of biomass varied among species
and seasons (Figure 2). Black sea bass and scup had significant
northerly trends in spring that were not present in autumn
(Figure 3). Summer flounder had a significant northward trend in
the fall, but no change in distribution in spring. The pattern was
similar between the two seasons however, with the distribution
further north in the 1970s and 1980s, shifting south in the early
1990s then moving poleward into the 2000s. The SNE/MAB stock
of winter flounder varied over time, but showed no change in distri-
bution over the time series during either season.

Generalized additive models
The GAMs fit to the changes in the centre of biomass produced a
range of results (Table 2 and Figure 4). Over the course of the time
series the spring and fall temperatures increased (Figure 5), while
abundance and mean length varied (see Supplemental material).
Different seasons and species had different significant parameters
and the total amount of deviance explained varied considerably.
The along-shelf centre of biomass for black sea bass and scup in
spring had a significant positive relationship with temperature
(Table 2). The other covariates, the length structure, and the total
population did not exhibit a relationship for these two species. The
GAMs explicitly modelled the relationship between the interannual
change in mean spring temperature and the interannual change in
the centre of biomass. The temperature varied annually, but increased
over the time series, indicating that the long-term distribution shifts
of black sea bass and scup in spring were likely related to the long-term
warming trend on the shelf. The two species presumably shifted to
remain in their preferred thermal habitat, which moved north. The
GAMs explain 34 and 29% of the total deviance indicating that
there are additional factors affecting the changes in distribution.
The GAMs suggest Hypothesis 1 (climate change) as an important
mechanism for distribution shifts in these two species in spring. In
the fall, the temperature along the Northeast shelf is within the suit-
able range for black sea bass and scup (Collette and Klein-MacPhee,
2002) and the physical environment was not significantly related to
the centre of biomass. The mean length was the only significant
term for both species with the centre of biomass further north
when larger fish made up a greater proportion of total abundance
(Supplementary material, Figures SA6 and SA10).

The interannual changes in the along-shelf centre of biomass for
summer flounder in both seasons showed a significant relationship
with the interannual changes in mean length, but not with tempera-
ture or abundance. Initial GAM runs with the default number of
knots for summer flounder in the fall, resulted in significant terms
for both mean length and temperature. The temperature response
curve overfit the data and was not ecologically plausible, however
(Supplementary material, Figure SA15). Reducing the number of
initial knots produced a plausible response curve that did not
overfit the data, but the temperature term was no longer significant.
This was not an issue for any of the other GAMs.

Larger summer flounder occupy habitat further north and as the
proportion of larger fish in the population has increased the stock
has shifted north (Supplementary material, Figures SA12, SA13,

and SA14). Temperature was not a significant term in the model
suggesting it had little influence on the change in distribution
(Table 2). The shift is particularly dramatic since the early 1990s
when the population was severely depleted and the length structure
truncated (Supplementary material, Figure SA11). The results
indicate that a change in the length–age structure (Hypothesis
3—size effects) is the main driver of interannual shifts in summer
flounder distribution.

The centre of biomass of winter flounder varied without a trend
and none of the terms in the GAMs were significant. There was
little support for any of the hypotheses concerning winter flounder.
Abundance was not significant in any of the GAMs for any species.
The analyses provided no evidence for changes in abundance
impacting the interannual changes in the centre of biomass
(Hypothesis 2—abundance effects).

Abundance effects
None of the species exhibited a significant change in the along-shelf
distance occupied (Table 3). The annual range occupied varied,
but the difference between the 75th and 25th percentile of the
along-shelf position did not expand or contract consistently over
the course of the time series (Supplementary material, Figures
SA1 and SA2). As an example, the spring trawl survey data indicate
that black sea bass is moving north, but the total occupied range does
not exhibit a trend (Figure 6).

The annual occupied range was not significantly related to the
stratified-weighted abundance except for summer flounder in
spring (Table 4). In general, at the scales examined, the occupied
range was not a function of abundance suggesting that for the
four species, changes in population were not driving changes in
distribution.

Size effects
Among the four fish species, larger individuals were generally found
further north, or there was no pattern between size and distribution
(Figure 7; Supplemental material). In spring, scup and summer
flounder segregated by size with the largest fish caught the furthest
north. Black sea bass and winter flounder exhibited relatively little
size segregation, with all sizes distributed relatively similarly along
the shelf. The size distribution of summer flounder and winter
flounder in the fall, was similar to that in spring. Smaller summer
flounder were further south while larger individuals were further
north (Figure 7a) and the different size classes of winter flounder
were generally centred �550–650 km.

As indicated in Methods, the YOY of black sea bass and scup
(the two smallest size classes) were predominately collected in the
north (Supplementary material, Figures SA4 and SA8). In many
years, the YOY were not encountered in the southern stations,
because they had not yet moved offshore when the fall trawl
survey occurred and were therefore not represented in the data.
The next largest size class were caught in the most southerly
locations. The individuals larger than the YOY size classes exhibited
a relatively smooth distributional pattern.

Summer flounder and winter flounder did not exhibit the
same strong YOY distribution pattern as black sea bass and scup.
Summer flounder, however, move offshore around the same time
in autumn as black sea bass and scup and thus could also be incom-
pletely sampled. There is the potential that the YOY data for all
species could be inadequate, therefore, both as a precaution and
to be consistent, all YOY data in fall were removed. The removal
of the YOY data did not alter any of the major conclusions of
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Figure 2. The along-shelf centre of biomass for each species in each season. The solid line covers the period 1972–2008. The dotted line is data
from a different survey vessel starting in 2009 that was not used in the analyses (B.Seabass—black sea bass; Scup—scup; Sumfl—summer flounder;
Wfl—winter flounder).
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the study. Overall, there was evidence for size effects for summer
flounder (both seasons) and black sea bass and scup (fall)
(Figure 4). The SNE/MAB stock of winter flounder exhibited
weak to no evidence for increasing size with latitude.

The proportion of different size classes constituting total abun-
dance was relatively similar between the two seasons for summer
flounder and winter flounder, but not for black sea bass and scup.
The proportion of larger summer flounder varied during the time
series and was lowest in the late 1980s—early 1990s. The proportion
of larger fish then increased during the late 1990s and 2000s in both
seasons (Figure 7b; Supplementary material, Figure SA12c). The
proportion of different size classes of winter flounder varied over
the time series with a slight increase in larger fish during the 2000s
that was similar in both seasons. The proportions of different size
classes for black sea bass and scup were different between the two
seasons with substantially more juveniles present in autumn(fish

�,15 cm). The fall trawl survey catches a large proportion of
age-0 and age-1 fish moving offshore as the temperature declines,
but the majority of these fish are caught in the more northerly
areas of the stock range.

Discussion
Changes in environmental conditions and changes in fishing
mortality are important mechanisms which affect the distribution
of marine taxa (Engelhard et al., 2011). It is clear from the analyses
that all species cannot be assumed to move poleward with increasing
temperatures and that all range shifts cannot simply be attributed to
climate change. Of the four species examined in detail, the distribu-
tion of black sea bass and scup had a significant relationship with
temperature, summer flounder centre of biomass was significantly
related to the length structure and thus to fishing mortality and
the distribution of winter flounder did not shift.

Increasing temperatures due to climate change (Hypothesis 1)
have shifted the thermal habitat of many natural marine resources
further north. Thermal habitat is often limiting during winter,
when temperature is considered one of the major constraints on sur-
vival (Hurst, 2007). Winter conditions reduce the suitable habitat
and limit the ranges of fish species. Along the northeast shelf, the
northern range of many species such as croaker is limited by
winter temperatures (Hare and Able, 2007). Their ranges contract
during cooler periods and expand during warmer periods.

During winter, black sea bass and scup are typically concentrated
on the shelf in water .78C (Neville and Talbot, 1964; Drohan et al.,
2007; Moser and Shepherd, 2009). Colder winters typically restrict
the available thermal habitat, as was evident in the early part of
the 1900s, when severe winters enabled good catches with limited
effort for the winter fishery (Neville and Talbot, 1964). Despite
the thermal constraints, the two species are moving north and

Figure 3. The slope in kilometres per year of the annual along-shelf
centre of biomass for each species in each season with 95% confidence
intervals. Slopes with a p-value of ,0.05 were considered significant
(B.Seabass—black sea bass; Scup—scup; Sumfl—summer flounder;
Wfl—winter flounder).

Table 2. The estimated degrees of freedom for each species
and season from the generalized additive models.

Species M.lgth Temp N Dev. exp.

B.Seabass—Spr 1 1.0951* 1 0.34
B.Seabass—Fall 1* 1.4143 1 0.46
Scup—Spr 1 1* 1 0.29
Scup—fall 2.6869* 1 4.8375 0.90
Sumfl—Spr 2.9585* 1.2554 1 0.62
Sumfl—Fall 2.1219* 1.6673 1 0.82
Wfl—Spr 3.9728 1 1.1559 0.38
Wfl—Fall 1 1 1 0.03

The proportion of the deviance explained (Dev. Exp.) is for the models with all
three terms included. The asterisk denotes significant terms.
B.Seabass, black sea bass; Scup, scup; Sumfl, summer flounder; Wfl, winter
flounder.

Figure 4. The significance of each term in the generalized additive
model for the dependent variable along-shelf centre of biomass for
each species in each season. Terms with a p-value of ,0.05 were
considered significant (B.Seabass—black sea bass; Scup—scup;
Sumfl—summer flounder; Wfl—winter flounder).
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have shifted their spring centre of biomass by 150–200 km over the
past four decades. The generalized additive models attribute the
shifts to changes in temperature, which has increased on the shelf
(Friedland and Hare, 2007; Belkin, 2009). The 78C isotherm has
shifted further north enabling the two species to survive at higher
latitudes and occupy new habitat. The full population of black sea
bass and scup, from YOY to adults, is offshore in March and April
when the spring trawl survey occurs making this survey a good
sample of the two stocks distributions.

During the warmer months, the lower thermal constraints are
reduced and other factors, such as the magnitude of seasonal move-
ment, are typically more important in regulating a species range.
Larger fish can generally migrate further than smaller individuals
and move further from their offshore, overwintering grounds. The
fall trawl survey, however, does not provide a good sample of the
full population for black sea bass and scup, as it largely catches
age-0 and age-1 individuals (NEFSC, 2012; Shepherd, 2012;
Terceiro, 2012a). Due to the biased catch, fall, along-shelf centre
of biomass does not provide a good measure of the distribution
for the entire population, but largely reflects the proportion of juve-
niles. Black sea bass and scup are spatially segregated by length in fall
with larger individuals further north. The centre of biomass is

further south when the number of juveniles is high and further
north when the number of juveniles is low. This is reflected in the
significant mean length term in the fall generalized additive models.

While temperature appears to be the main driver affecting
changes in the centre of biomass for black sea bass, fishing may
also have a limited role. Along the east coast of the United States,
the recreational fishing sector accounts for up to 51% of the total
allowable catch and regulations vary by state (ASMFC, 2014).
Minimum size limits tend to increase moving north, while bag
limits tend to decrease (ASMFC, 2014). The potential variable
fishing pressure could also contribute to the shift in distribution.
Temperature is still considered the main driver, however, because
fishing could not account for the recent emergence of a black sea
bass fishery in the Gulf of Maine where they were once rare visitors.

The summer flounder stock declined in the 1980s under intense
fishing pressure, but rebounded in the late 1990s as management
regulations came into effect. The stock is currently above the man-
agement target for biomass (Bmsy) (Terceiro, 2012b). Summer
flounder are spatially distributed by size, with larger individuals
further north. As the population declined with fishing, the larger,
older individuals were depleted, and the proportion of smaller
fish increased constituting the bulk of the summer flounder stock.
Smaller fish live at lower latitudes and the centre of biomass
shifted south. Fishing regulations in the 1990s reduced mortality
leading to an increase in the population and an expansion of the
length–age structure. The proportion of larger fish (.43 cm) is
currently as high or higher than it has been during the entire time
series. The larger, older individuals repopulated areas in which
they historically resided and as their numbers increased, they
pulled the centre of biomass north.

Temperature is not an important driver for summer flounder in
this analysis, which corroborates with previous findings that it is not
currently a major driver affecting recruitment (Bell et al., 2014).
Laboratory studies suggest that summer flounder recruitment
should vary inversely with winter temperatures because larvae over-
winter in nearshore areas and experience mortality at temperatures
,2–48C (Malloy and Targett, 1991, 1994; Szedlmayer et al., 1992).
Despite large changes in summer flounder abundance over the last

Figure 5. The mean spring and fall shelf temperature anomaly.

Table 3. The slope of the difference between the 75th and 25th
percentile of the along-shelf centre of biomass for each species over
time.

Species Slope p-value

B.Seabass—Spr 1.73 0.21
B.Seabass—Fall 2.11 0.41
Scup—Spr 23.11 0.16
Scup—Fall 22.61 0.27
Sumfl—Spr 20.17 0.92
Sumfl—Fall 20.37 0.73
Wfl—Spr 1.11 0.10
Wfl—Fall 21.86 0.11

B.Seabass, black sea bass; Scup, scup; Sumfl, summer flounder; Wfl, winter
flounder.
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three decades, recruitment has been relatively stable and exhibited
no relationship with winter temperatures (Bell et al., 2014).
Changes in the abundance of summer flounder, as well as the size
structure and distribution, have been largely governed by changes
in the mortality of older age classes through fishing and not by
changes in the natural mortality due to temperature during the
early life stages.

Fishing was the primary driver of changes in distribution with the
level of fishing mortality determining the proportion of different size
classes in the population. This implicates Hypothesis 3—size effects,
because it explains how the effects of fishing would impact the distri-
bution. Summer flounder were not moving to remain in shifting
optimal habitat, but the different size classes experienced different
levels of mortality, which altered the abundance of different ages,
and subsequently shifted the centre of biomass north or south.

Temperature could still be important, however. The different size
classes of summer flounder may still be following suitable habitat
and shifting their distribution north with the increase in tempera-
ture, but the current impact of fishing is far greater, overwhelming
any temperature signal. Potential effects of climate change may
only be noticeable after the population equilibrates with the
fishing mortality and a stable age structure is achieved. Future

changes in fishing mortality with different management regulations,
however, have the potential to quickly alter the length distribution of
the population and shift the distribution independent of any tem-
perature increase.

The SNE/MAB stock of winter flounder exhibited no change in
the along-shelf centre of biomass over the time series. Previous work
has suggested that the range of winter flounder has shifted north, but
included the SNE/MAB and Georges Bank stocks as one unit (Nye
et al., 2009). Partitioning the species at the Great South Channel
agrees with the current understanding of the stock structure
(NEFSC, 2011), but may impose a historical boundary that is super-
seded by the habitat needs of the population. Winter flounder is a
cold water species which is potentially susceptible to increases in
temperature (Rose, 2005). There may be movement across the
Great South Channel onto Georges Bank or a decline in the SNE/
MAB stock and an increase in the Georges Bank stock. Within the
SNE/MAB region however, there is no evidence of a shift north or
a decline in the occupied along-shelf distance.

SNE/MAB winter flounder abundance has declined since the
1980s with a slight increase in the 2000s (NEFSC, 2011). Their
range however has not shifted or contracted suggesting that
winter flounder still occupy the same area, but their total density
within that area is greatly reduced. The lack of a range shift may
be due to their life history. Adult winter flounder exhibits a
moderate-to-high level of homing and spawn each winter in their
natal estuary (Collette and Klein-MacPhee, 2002). The productivity
of the stock has declined with warming conditions leading to lower
recruitment (Bell et al., 2014). Because they show site fidelity, it
appears that individuals are not shifting north with their suitable
habitat, but return to their natal estuary where conditions are sub-
optimal. Their total fitness is reduced potentially leading to a con-
tinued decline in abundance, but a stable range, contrary to what
might be expected with a population decline. The abundance and
not the distribution would exhibit a relationship with climate
change, which explains the lack of significant terms and low devi-
ance explained in the generalized additive models. The reduced
number of individuals occupying the same range could also lead
to extremely low densities within individual estuaries and the

Figure 6. (a) The 25th and 75th percentile of the along-shelf centre of abundance for black sea bass in the spring. (b) The difference between the
75th and 25th percentile of the along-shelf centre of abundance as a measure of range expansion–contraction.

Table 4. The slope of the difference between the 75th and 25th
percentile of the along-shelf centre of biomass for each species and
abundance.

Species N p-value R2

B.Seabass—Spr 9.99E206 0.916
B.Seabass—Fall 21.43E204 0.196
Scup—Spr 26.49E206 0.454
Scup—Fall 25.92E206 0.067
Sumfl—Spr 4.39E204 0.035 0.1211
Sumfl—Fall 28.26E205 0.567
Wfl—Spr 24.51E205 0.173
Wfl—Fall 27.88E205 0.327

B.Seabass, black sea bass; Scup, scup; Sumfl, summer flounder; Wfl, winter
flounder.
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potential for inbreeding which has already been documented in
New York (O’Leary et al., 2013).

The along-shelf centre of biomass for three of the four species has
shifted north during recent decades. While many studies have found
a relationship between the environment, typically temperature, and
distribution shifts (Perry et al., 2005; Nye et al., 2009; Pinsky et al.,
2013), a more species-specific analysis indicated that multiple
factors regulate changes in distribution. The working hypotheses
provided mechanisms to understand how different factors, such
as shifting habitat or anthropogenic depletions, impact species
distribution.

Climate change alters the physical environment in which an
individual lives and has a direct influence on its overall fitness and
reproductive output. As conditions change around the globe, the
optimal habitat for many species has shifted poleward and will con-
tinue to shift. Species must either migrate to remain within suitable
habitat or suffer the consequences. The exact mechanism enabling
the shift is not always clear and is different for different types
of organisms. For large migratory species, individuals may have the
ability to move with changing conditions and remain within suitable
habitat. For demersal species, however, such as those along the
Northeast shelf, lower recruitment success and a decline in nursery
conditions at the southern extent of their range and better recruit-
ment and higher-quality nursery conditions in the northern extent
of their range are considered to be important mechanisms, resulting
in distribution shifts (Rijnsdorp et al., 2009). For species which
exhibit spawning site fidelity such as winter flounder or salmon,
shifting conditions could be particularly challenging. As suitable
conditions move past a species historical range, species may not be
able to alter their behaviour or adapt quickly enough to shift with
it, leading to major declines in abundance.

Fishing can have major impacts on the distribution of marine
organisms by removing individuals, reducing biodiversity, altering
predation and competition and changing bottom habitat
(Rijnsdorp et al., 2009). Fishing also alters the age/length structure,
which can have serious impacts for species which segregate by size.
As is clear from summer flounder, high fishing mortality rapidly
removed the largest members of the population and shifted
the centre of biomass south. The reduction in fishing pressure and

recovery of the age structure then shifted the centre of biomass
north �250 km in just under two decades.

Understanding these regulating factors enables management to
develop policies on how range shifts affect stocks and how catch
quota allocations can be implemented across state and national
boundaries. For transboundary, size segregated species such as
summer flounder and Pacific hake, these factors can be major
issues. Changes in fishing pressure due to management decisions
could rapidly shift species across state or national lines. These con-
siderations will only become more important for stocks with catch
allocations divided across political boundaries. Many natural
marine resources will shift poleward or decline in the coming
decades (Walther et al., 2002; Burrows et al., 2011; Poloczanska
et al., 2013); however, the impacts of fishing and other factors can
have major and more immediate impacts on distribution.
Accounting for all these drivers is essential to proper management
because they affect the sustainability of fish stocks and directly
impact livelihoods.

Supplementary data
Supplementary material available at the ICESJMS online version of
the manuscript.
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Locational Shifts in the Summer Flounder Fishery: Overview for MAFMC Meeting 
 
Context: 
Our research describes movements in fishing activity for federal commercial fisheries in the 
Mid-Atlantic and Northeast regions. Using data compiled from vessel trip reports, we calculated 
average annual locations of fishing activity and aggregated this data by port, species, gear types 
and vessel size. In this presentation, we focus on locational shifts in fishing activity for summer 
flounder to inform those participating in the FMP revision for this species. 

 
Presentation Overview: 
Movement in summer flounder biomass has emerged as a concern in management of the fishery. 
The degree to which fishing activity patterns have mirrored these changes was until now largely 
unknown, limiting understanding of linkages between ecological and social change. Rapid 
locational shifts in fishing activity pose several challenges for U.S. fisheries management, that 
like many management systems relies on the allocation of resource access among static, spatial 
governance units (e.g. states, regions). This presentation addresses this gap by describing shifts 
in fishing activity in the commercial summer flounder fishery from 1996-2014. 

 
We use a mixed-methods approach to describe this locational shift and interpret potential 
considerations for the policy process. First, vessel trip report data is used to track shifts in the 
average annual location of fishing activity for summer flounder in the New England and Mid- 
Atlantic management regions. Locational shift in the fishery is broken down by state, to allow 
for nuanced consideration of how shifts impact different groups of resource users. Second, we 
assessed written and verbal public comments during the scoping period for the FMP revision to 
contextualize the spatial patterns that appear in the data. The movement described in the spatial 
analysis corresponds with the emergence of two main narratives for management change, “quota 
re-allocation” and “landings flexibility.” 

 
Support: 
This project is funded by the National Socio-Environmental Synthesis Center Graduate Pursuit 
Program, and supported through collaboration with Drs. Malin Pinsky and Kevin St. Martin of 
Rutgers University (NSF Coastal SEES Award # 1426891). 
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2016 Compliance Report to the ASMFC for Summer Flounder 
 

I. Introduction 
 
II. Request for de minimis: Not applicable. 
 
III.  Previous calendar year’s fishery and management program 
 a. Activity and results of fishery dependent monitoring 
Recreational: NYSDEC staff sampled head-boats targeting summer flounder throughout the 
fishing season and measured ALL kept and discarded fish from 48 individual anglers spread 
across 3 trips (6/22-7/28).  Out of the 214 summer flounder that were caught, 38 fish of 18.0” 
or greater in length were landed.  
 b. Activity and results of fishery independent monitoring 
Peconic Bay Small Mesh Trawl Survey: In 2016, 383 tows were conducted in the Peconic 
Bays, yielding 253 summer flounder for an average CPUE of 0.66 summer flounder per tow 
which is slightly lower than the previous year (0.69 summer flounder per tow) and just 
above the time-series average (1987-present) of 0.62. The summer flounder data for the 
entire time series has been aged using NEFSC Fall Age-Length Keys and been made 
available for stock assessment purposes.  
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 c. Regulations in effect 
  See Appendix B 
  Recreational Regulations:18.0” minimum size limit 
      5 fish possession limit 
      Open season May 17 – September 21 
  Commercial Regulations: 14” minimum size limit - Yes 
      See quota distribution plan (Appendix A) 
      14” min size – Yes 
      5.5” diamond or 6” square min mesh – Yes, directed fishery 

5.5” mesh beyond the cod-end, for the entire net – Yes, 
directed fishery 

      Prohibition of transfers at sea - Yes 
 d. Harvest 

  COMMERCIAL LBS           RECREATIONAL NO. FISH 

Year 
GILL 
NET HOOK & LINE 

NOT 
REPORTED OTHER 

POUND 
NET TRAWL TOTAL 

HARVEST 
(A+B1) 

RELEASED 
(B2) 

2005 37,353 250,899 417,058 84,363 10,299 998,858 1,798,830 1,163,329 7,753,367 

2006 8,673 51,441 806,813 20,772 26,449 257,431 1,171,579 752,388 4,945,661 

2007 8,490 52,745 619,685 8,537 10,717 228,958 929,132 865,957 5,271,601 

2008 19,327 33,052 545,310 18,891 11,939 203,896 832,415 608,925 5,521,407 

2009 16,336 49,331 699,583 25,986 13,901 313,956 1,119,093 298,634 5,563,769 

2010 16,553 84,451 580,626 36,244 9,368 636,331 1,363,573 334,491 6,571,251 

2011 19,088 103,389 786,705 32,908 23,288 551,654 1,517,032 376,198 7,295,096 

2012 5,520 70,090 662,546 21,705 26,828 451,137 1,237,826 509,123 5,012,611 

2013 15,111 61,321 633,673 2,336 12,824 292,675 1,017,940 518,016 4,666,714 

2014 13,923 50,973 416,207 2,402 12,838 321,354 817,697 508,256 4,040,878 

2015 8,859 49,454 389,804 16,724 5,222 352,489 822,552 492,120 3,928,688 

2016               711,707 3,553,080 

Commercial data 2005-2015 is from NMFS Fisheries Statistics         
Commercial data from 2016 is not yet available        
All recreational data is from MRIP queries as of 5/25/2017           

 
 
IV.  Planned management programs for the current calendar year 
 

Changes 
Recreational (for 2017 fishing season): 3 fish bag-limit at 19”, open season staying 
the same at May 17th – September 21st. (2016 was 5 fish at 18”, same season) 
 
V.  Law Enforcement Reporting Requirements 
 
 
 
 
 

 
 
 



Appendix A. 

 
2016 Summer Flounder Quota Distribution 

 
 

The 2016 summer flounder quota allocation provided by the United States 
Department of Commerce, National Marine Fisheries Service to the State of New 
York is anticipated to be 621,244 pounds. The quota distribution plan for summer 
flounder is below.  The purpose of this distribution plan is to fully utilize the 
available quota of summer flounder for the maximum benefit to New York’s 
commercial fishery and to minimize the likelihood of a fishery closure.   

 
 

2016 Summer Flounder Quota Distribution 

Period Quota 

% of 
annual 
quota Initial Daily Trip Limit  

Weekly limit (max of two 
landings per week 

1 (Jan - March) 155,311 25% 70 800 
2 (April - May) 111,824 18% 100 XXX 
3 (June - July) 167,736 27% 70 XXX 
4 (Aug - Oct) 105,611 17% 70 XXX 
5 (Nov - Dec) 80,762 13% 70  

    
 

 
 

Provisions to the quota distribution plan— 
 
 

1) Trip limits are intended to spread quota allocation over each period and to 
avoid fishery closures if possible.  Consequently, initial period trip limits 
may be set at modest levels. 

2) Overharvest/underharvest from Period 1 will be deducted from/added to 
Period 5.  Overharvest/underharvest from Periods 2 through 4 will be 
rolled into the next period. 

3) The ASMFC Fishery Management Plan does not allow for one year’s 
unused quota to be rolled over to the next year.  

4) If a period’s quota is projected to be exceeded, that period will be closed until 
the next period in order to preserve quota for subsequent periods.  

5) DEC may adjust this quota distribution plan if the level of harvest is different 
from what was projected to ensure maximum utilization of the summer 
flounder resource and prevent the state allocation from being exceeded.   

6) The final 2016 quota allocation is subject to adjustment by the National 
Marine Fisheries Service. 
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MEMORANDUM 
TO:   Kirby Rootes-Murdy, Senior Fishery Management Plan Coordinator 

Atlantic States Marine Fisheries Commission 
 
FROM:   Katie May Laumann, Fisheries Management Division 
 Virginia Marine Resources Commission 
 
SUBJECT:   Virginia's 2016 Compliance Report for Summer Flounder 
 

I. Introduction 
Virginia’s 2016 initial allocation of commercial quota was 1,731,781 pounds of 
summer flounder, after deducting for Research Set Aside.  After adjustments to the 
quota were made to account for transfers among states, the final 2016 commercial quota 
was 1,759,787 pounds.  The preliminary estimate for 2016 commercial landings of 
summer flounder in Virginia is 1,447,219 pounds. 

In 2016 Virginia was in a region with Delaware and Maryland for adaptive regional 
management of recreational summer flounder in accordance with the provisions of 
Addendum XXVII to the Summer Flounder, Scup, and Black Sea Bass Fishery 
Management Plan (FMP).  The Marine Recreational Fisheries Statistics Survey (MRIP) 
2016 Virginia summer flounder landings estimate was 71,973 fish.  The regional 
landings estimate was 183,774 fish (474,783 pounds). 

II. Request for de minimis, where applicable 
N/A

http://www.mrc.virginia.gov/
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III.  Previous calendar year’s fishery and management program 
A. Activities of fishery dependent monitoring. 

1. Commercial  

The Virginia Marine Resources Commission (VMRC) Biological Sampling Program 
collects biological data from Virginia’s commercial and recreational fisheries, with 
over 99% of samples from commercial fisheries.  A total of 4,013 lengths and weights 
were taken from summer flounder sampled from Virginia’s commercial fisheries 
(Table 1).  Sampled fish ranged from 11 to 31 inches total length (TL) (Figure 1).  There 
were 658 scale samples (of which 203 were paired scale-otolith samples) collected and 
processed for ageing (Table 2).  Based on the scale samples, the range of summer 
flounder ages was from 1 to 11 years (Table 2).  

2. Recreational 

Virginia Game Fish Tagging Program  
The Virginia Game Fish Tagging Program (VGFTP), a cooperative project of the 
VMRC Saltwater Fishing Tournament Program and the Virginia Institute of Marine 
Science’s (VIMS) Sea Grant Marine Advisory Program, was initiated in 1995 to 
enhance data collection of selected species using recreational anglers, and to educate 
anglers. The program’s primary funding source is revenue from Virginia's saltwater 
recreational fishing license sales. The VGFTP added summer flounder as a target 
species in 2000. Since then, over 77,000 summer flounder have been tagged and 8,240 
have been recaptured. In 2016, 1,210 summer flounder were tagged and 107 were 
recaptured. Summer flounder have shown consistent patterns of within-year site 
fidelity to structure-oriented habitat based on results from the tagging program. 

The VGFTP was certified by the Atlantic States Marine Fisheries Commission 
(ASMFC) in 2013 following a thorough review by the Interstate Tagging Committee 
(ITC).   More than 70 tagging programs are featured on the Atlantic States Marine 
Fisheries Commission’s Cooperative Tagging Registry.  The VGFTP is one of only six 
that are currently certified by the ITC.  Data on tagged and recaptured fish are 
summarized in annual reports and are accessible on VIMS 
website: http://www.vims.edu/vgftp/. 

Marine Recreational Information Program Biological Sampling  
The access-point angler intercept component of the MRIP program interviews anglers 
at public access points to collect demographic information and individual catch data.  
The average weight of summer flounder samples landed (A+B1) in Virginia in 2016 
was 2.7 pounds, compared to 2.2 pounds in 2015.  The length distribution of summer 
flounder sampled (A+B1) ranged from 14 to 24 inches (straight fork length) (Figure 2).  
The average length in 2016 was 18.5 inches, compared to the 2015 average of 17.2 
inches.   

http://www.vims.edu/vgftp/
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B. Activities of fishery-independent monitoring.  

Summer flounder are among the species encountered by the Virginia Institute of 
Marine Science (VIMS) Juvenile Trawl Survey (JTS) and the Chesapeake Bay 
Multispecies Monitoring and Assessment Program (ChesMMAP) Survey.  Both 
surveys produce abundance indices for species of top commercial, recreational, or 
ecological importance in Virginia.  The JTS index of abundance is variable over the 
time series (1988 through 2015).  The 2016 point estimate is 0.46, a slight increase 
from the 2015 estimate of 0.37.  The ChesMMAP survey provides an annual index of 
abundance for all age classes of summer flounder encountered, as well as, age-specific 
indices for ages 0 through 4 plus.  All abundance indices have shown similar declining 
trends since 2007, but increased slightly in 2015 (from 2014 indices).  The Northeast 
Area Monitoring and Assessment Program (NEAMAP) Trawl Survey samples summer 
flounder from the near-coastal ocean waters of Virginia.  This program generates 
coastwide age-specific and aggregate age class indices of abundance, and summer 
flounder is caught off the Virginia coast in both the spring and fall surveys.  Indices by 
season have shown a declining trend over the time series, with the lowest spring indices 
occurring in 2012.  Since 2012, spring indices slightly increased each year until 2015, 
declining again in 2016.  The lowest fall indices were observed in 2013, followed by a 
slight increase in 2014 and subsequent decreases in 2015 and 2016.   

Annual reports for the JTS can be found on the VIMS website: 
http://www.vims.edu/research/departments/fisheries/programs/juvenile_surveys/data_
products/index.php.   
 
Annual summer flounder-specific reports for the ChesMMAP Survey can be found on 
the VIMS website:  
http://www.vims.edu/research/departments/fisheries/programs/multispecies_fisheries
_research/abundance_indices/ChesMMAP/index.php 
 
Annual summer flounder-specific reports for the NEAMAP Survey can be found on 
the VIMS website: 
http://www.vims.edu/research/departments/fisheries/programs/multispecies_fisheries
_research/abundance_indices/NEAMAP/index.php 

C. Copy of regulations that were in effect for 2016. 

A copy of Chapter 4 VAC 20-620-10 et seq., “Pertaining to Summer Flounder”, that was  
in effect for 2016 is provided in Appendix I. 

1. Commercial 

A Commercial Fisherman Registration License or Seafood Landing License, and a 
Summer Flounder Endorsement License are required to land summer flounder in 
Virginia from federal waters. All registered commercial fishermen and seafood landing 
licensees are required to report daily harvest from Virginia tidal and federal waters to 
the VMRC on a monthly basis, if not selling to a federally-permitted dealer.  Any vessel 
issued a valid federal summer flounder moratorium permit that is owned and operated 

http://www.vims.edu/research/departments/fisheries/programs/juvenile_surveys/data_products/index.php
http://www.vims.edu/research/departments/fisheries/programs/juvenile_surveys/data_products/index.php
http://www.vims.edu/research/departments/fisheries/programs/multispecies_fisheries_research/abundance_indices/ChesMMAP/index.php
http://www.vims.edu/research/departments/fisheries/programs/multispecies_fisheries_research/abundance_indices/ChesMMAP/index.php
http://www.vims.edu/research/departments/fisheries/programs/multispecies_fisheries_research/abundance_indices/NEAMAP/index.php
http://www.vims.edu/research/departments/fisheries/programs/multispecies_fisheries_research/abundance_indices/NEAMAP/index.php
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by a commercial hook-and-line licensee possessing a restricted summer flounder 
license shall be restricted to a possession and landing limit of 200 pounds of summer 
flounder.  All licensed seafood buyers are required to use a certified scale for 
determining the weight of fish, shellfish, or marine organisms that are regulated by a 
harvest weight limit or quota, possession weight limit, or landing weight limit. 

Virginia maintains a minimum size limit of 14 inches TL for summer flounder 
harvested by commercial gear (Subsection A of Chapter 4 VAC 20-620-50, Appendix 
I).  The state is allocated an annual quota based on the state’s percentage (21%) of the 
coast-wide quota for the commercial fishery.  Virginia was allocated 1,759,787 pounds 
for the 2016 fishing year.  Commercial harvest of summer flounder within state waters 
is limited to 300,000 pounds (Subsection B of Chapter 4 VAC 20-620-30, Appendix 
I).  Of this amount, 142,114 pounds is set aside for harvest in all jurisdictions of the 
Chesapeake Bay.  The remainder of the state’s quota is allocated for landings harvested 
from offshore.  The 2016 offshore harvest quota was divided into two periods: the first 
Monday in January through October 31 (70.7%) and November 1 through December 
31 (29.3%).  Commercial vessel possession and landings limitations are detailed in 
Section 40 of Chapter 4 VAC 20-620-10 et seq. (Appendix I), which includes an 
allowance for vessels to possess the combined total of the Virginia landing limit and 
the legal North Carolina landing or trip limit.   

The harvest or landing of summer flounder for commercial purposes is prohibited after 
the commercial quota has been attained and announced as such (Section 30 of Chapter 
4 VAC 20-620-10 et seq., Appendix I).  It is also unlawful for seafood buyers to receive 
summer flounder when it has been announced that the commercial quota has been 
attained.   

Has the state implemented the required measure? Yes No 
14” minimum size X  

5.5” diamond or 6” square minimum mesh  N/A 
5.5” mesh beyond the codend, for the entire net  N/A 

Prohibitions of transfers at sea  N/A 

2. Recreational 

In 2016, Addendum XXVII to the Summer Flounder, Scup, and Black Sea Bass FMP 
was approved by the ASMFC Management Board.  States adopted management 
measures through an adaptive regional management approach in accordance with the 
provisions of Addendum XXVII. Virginia was in a region with Delaware and 
Maryland, for which the recreational preliminary regional harvest estimate was 
244,852 fish.  Virginia’s management measures were a 16-inch TL minimum 
possession size, a four fish possession limit, and a year round open season (Sections 
50, 60 and 70 of Chapter 4 VAC 20-620-10 et seq., Appendix I). 



 

5 
 

D. Harvest broken down by commercial (by gear type where applicable) and recreational, and 
non-harvest losses (when available). 

1. Commercial 

The commercial summer flounder fishery operates mainly in federal waters, and fish 
are landed in Virginia.  Virginia’s commercial summer flounder landings by year (2007 
through 2016) and gear type are included in Table 3.  Summer flounder landings for 
2016 have not been provided to the VMRC by the National Marine Fisheries Service 
for federal waters.  The 2016 data will be submitted to the ASMFC when data become 
available to the VMRC.  The preliminary estimate for 2016 commercial landings of 
summer flounder in Virginia is 1,447,219 pounds.     

2. Recreational 

The MRIP landings estimates of summer flounder in Virginia from 2007 to 2016 are 
available in Table 4.  The MRIP estimated 71,973 fish (191,555pounds) were landed 
and 177,191 fish were released alive in 2016.  Landings for the Virginia, Delaware, 
Maryland region was estimated to be 183,774 fish (474,783 pounds). 

3. Non-harvest losses 

There are currently no estimates of non-harvest losses from any fisheries for flounder 
in Virginia. 

IV.   Planned management programs for the current calendar year 
A. Summarize any changes from previous years. 

A copy of Chapter 4 VAC 20-620-10 et seq., “Pertaining to Summer Flounder”, that is in 
effect in 2017 is provided in Appendix II. 

1. Commercial 

Virginia’s initial harvest quota for the 2017 commercial summer flounder fishery is 
1,217,402 pounds, a decrease from the 2016 quota of 1,731,781 pounds.  The offshore 
harvest quota is divided into two periods as in previous years, with a landing limit of 
7,500 pounds from March 1 through April 30, and from November 10 through 
December 31. Landings are not allowed more than once in any consecutive five day 
period from March 1 through April 30 and from November 10 through December 
31.(Section 40 of Chapter 4 VAC 20-620-10 et seq., Appendix II).  Of Virginia’s 
commercial quota, 100,000 pounds are set aside for harvest from state waters.  All other 
commercial regulations in effect in 2016 will remain in effect in 2017, with the 
exemption of the landing limit for the second open period, which may change from the 
landing limit for the first open period.   

2. Recreational 

For 2017, Virginia is in a region with Delaware and Maryland, in accordance with the 
provisions of Addendum XXVIII to the Summer Flounder, Scup, and Black Sea Bass 
FMP.  The three states in the region have identical management measures, similar to 
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the 2016 management measures:  a 17-inch TL possession size limit, a four fish 
possession limit, and a year round open season (Sections 50, 60, and 70 of Chapter 4 
VAC 20-620-10 et seq., Appendix II).   

B. Monitoring programs that will be performed. 

Commercial harvest and landings of summer flounder in Virginia will continue to be 
monitored through the VMRC mandatory reporting system.  The VMRC will continue 
to collect biological samples from Virginia’s commercial and recreational fisheries as 
part of the agency’s Biological Sampling Program and Marine Sport Fish Collection 
Project. Data collected through the MRIP will be processed to summarize any summer 
flounder observed and sampled from Virginia’s recreational fisheries in 2017.  The 
VGFTP will continue to include summer flounder as one of their target species in 2017.  
The Virginia Saltwater Fisherman’s Journal will continue to be reviewed for reports of 
summer flounder.  The VIMS fishery-independent surveys will continue, including the 
JTS, ChesMMAP, and NEAMAP.   
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Table 1. Number of summer flounder length, weight, and scale age samples collected from 
Virginia’s commercial fisheries by the VMRC Biological Sampling Program, by gear, 
for 2016.  

Gear Type Weight and Length Samples Age Samples 
Gill Net 6 0 

Haul Seine 50 5 
Hook & Line 312 103 
Otter Trawl 3,171 384 
Pound Net 472 166 

Pots & Traps 2 0 
Total 4,013 658 

 

Table 2. Age-frequency distribution of summer flounder samples collected from Virginia’s 
commercial and recreational fisheries by the VMRC Biological Sampling Program, 
from scale ages for 2016.  

Age Number of Fish 
1 30 
2 111 
3 112 
4 138 
5 81 
6 78 
7 60 
8 29 
9 10 

10 6 
11 3 

Total 658 
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Table 3.  Virginia’s summer flounder landings (pounds) by gear type and year, 2007 through 
2016.  The 2016 data are preliminary*.  Other gear includes pots, traps, fyke net, trot 
line, hand harvest, scrape gear, cast net, and Scottish seine.     

Year Gill Net 
Pound 

Net 
Hook & 

Line 
Otter 
Trawl Other 

2007 26,613 108,884 24,931 122,450 475,017 
2008 27,991 133,528 31,017 1,125,139 367,610 
2009 46,615 131,974 54,631 1,217,251 561,426 
2010 87,402 153,835 67,955 1,652,773 632,142 
2011 26,935 116,070 54,460 2,769,558 1,097,483 
2012 27,894 80,249 38,825 2,913,182 1,062,696 
2013 6,641 28,555 16,781 3,037,551 1,779,828 
2014 3,814 45,415 23,225 1,265,077 720,763 
2015 1,388 19,942 22,453 1,577,281 653,265 

2016* 6,669 0 278 975,589 464,683 
Total 261,962 818,452 334,556 16,655,851 7,814,913 

* Preliminary data

Table 4.   Virginia recreational summer flounder harvest and release estimates from the Marine 
Recreational Information Program, 2007 through 2016.  

Year Total Harvest (A+B1) Released Alive (B2) 
Number of Fish Pounds Number of Fish 

2007 397,041 1,311,429 3,023,421 
2008 260,221 883,168 2,424,687 
2009 289,075 917,153 3,613,064 
2010 260,050 789,856 2,419,838 
2011 317,674 880,639 1,986,983 
2012 259,973 658,476 856,668 
2013 186,200 449,002 515,148 
2014 139,103 370,230 639,677 
2015 159,168 342,545 614,984 

2016 71,973 191,555 177,191 
Total 2,340,478 6,794,053 16,271,661 
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Figure 1.  Length-frequency distribution of summer flounder samples collected from Virginia’s 
2016 commercial and recreational fisheries by the VMRC Biological Sampling 
Program, n=4,012.  

 

 
 
Figure 2.  Length-frequency distribution of summer flounder samples collected from the Marine 

Recreational Information Program, for 2016.  
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PREAMBLE 

 
This chapter establishes limitations on the commercial and recreational harvest of Summer 

Flounder in order to reduce the fishing mortality rate and to rebuild the severely depleted stock of 
Summer Flounder.  The limitations include a commercial harvest quota and possession limits, 
minimum size limits, and a recreational possession and season limit. 

 
This chapter is promulgated pursuant to the authority contained in §§28.2-201and 28.2-204 of 

the Code of Virginia and amends and re-adopts, as amended, previous Chapter 4 VAC20-620-10 
et seq. which was promulgated January 26, 2016 and made effective on January 27, 2016.  The 
effective date of this chapter, as amended, is February 24, 2016.  

 
4 VAC 20-620-10. Purpose.   

 
The purpose of this chapter is to reduce commercial and recreational fishing mortality in order 

to rebuild the severely depleted stocks of Summer Flounder.  
 
4 VAC 20-620-20. Definitions.  

 
The following words and terms when used in this chapter shall have the following meanings 

unless the context indicates otherwise:  
 
"Chesapeake Bay and its tributaries" means all tidal waters of Virginia, excluding the Potomac 

River tributaries and the coastal area as defined in this section.  
 
"Coastal area" means the area that includes Virginia's portion of the Territorial Sea and all of 

the creeks, bays, inlets, and tributaries on the seaside of Accomack County, Northampton County, 
including areas east of the causeway from Fisherman Island to the mainland and the City of 
Virginia Beach, including federal areas and state parks fronting on the Atlantic Ocean and east and 
south of the point where the shoreward boundary of the Territorial Sea joins the mainland at Cape 
Henry.  

 
“Land” or “landing” means to (i) enter port with finfish, shellfish, crustaceans, or other marine 

seafood on board any boat or vessel; (ii) begin offloading finfish, shellfish, crustaceans, or other 
marine seafood; or (iii) offload finfish, shellfish, crustaceans, or other marine seafood. 

 
     "Potomac River tributaries" means all the tributaries of the Potomac River that are within 
Virginia's jurisdiction beginning with, and including, Flag Pond, thence upstream to the District 
of Columbia boundary.  
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"Safe harbor" means that a vessel has been authorized by the commissioner to enter Virginia 

waters from federal waters solely to either dock temporarily at a Virginia seafood buyer's place of 
business or traverse the Intracoastal Waterway from Virginia to North Carolina.  

 
4 VAC 20-620-30. Commercial harvest quota and allowable landings. 

 
A. During each calendar year, allowable commercial landings of Summer Flounder shall be 

limited to a quota in total pounds calculated pursuant to the joint Mid-Atlantic Fishery 
Management Council/Atlantic States Marine Fisheries Commission Summer Flounder Fishery 
Management Plan, as approved by the National Marine Fisheries Service on August 6, 1992 (50 
CFR Part 625); and shall be distributed as described in subsections B through G of this section.  

 
B. The commercial harvest of Summer Flounder from Virginia tidal waters for each calendar 

year shall be limited to 300,000 pounds of the annual quota described in subsection A of this 
section. Of this amount, 142,114 pounds shall be set aside for Chesapeake Bay-wide harvest.  

 
C. From the first Monday in January through October 31 the allowable landings of Summer 

Flounder harvested outside of Virginia shall be limited to an amount of pounds equal to 70.7% of 
the quota described in subsection A of this section after deducting the amount specified in 
subsection B of this section. 

 
D. From November 1 through December 31, allowable landings of Summer Flounder 

harvested outside of Virginia shall be limited to an amount of pounds equal to 29.3% of the quota, 
as described in subsection A of this section, after deducting the amount specified in subsection B 
of this section, and as may be further modified by subsection E.  

 
E. Should landings from the first Monday in January through October 31 exceed or fall short 

of 70.7% of the quota described in subsection A of this section, any such excess shall be deducted 
from allowable landings described in subsection D of this section, and any such shortage shall be 
added to the allowable landings as described in subsection D of this section. Should the commercial 
harvest specified in subsection B of this section be projected as less than 300,000 pounds, any such 
shortage shall be added to the allowable landings described in subsection D of this section.  

 
F. The Marine Resources Commission will give timely notice to the industry of the calculated 

poundages and any adjustments to any allowable landings described in subsections C and D of this 
section. It shall be unlawful for any person to harvest or to land Summer Flounder for commercial 
purposes after the commercial harvest or any allowable landings as described in this section have 
been attained and announced as such. If any person lands Summer Flounder after the commercial 
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harvest or any allowable landings have been attained and announced as such, the entire amount of 
Summer Flounder in that person's possession shall be confiscated.  

 
G. It shall be unlawful for any buyer of seafood to receive any Summer Flounder after any 

commercial harvest or landing quota as described in this section has been attained and announced 
as such.  
 
4 VAC 20-620-40. Commercial vessel possession and landing limitations. 
 

A. It shall be unlawful for any person harvesting Summer Flounder outside of Virginia's waters 
to do any of the following, except as described in subsections B, C, D and E of this section: 

 
1. Possess aboard any vessel in Virginia waters any amount of Summer Flounder in excess 
of 10% by weight of Atlantic croaker or the combined landings, on board a vessel, of black 
sea bass, scup, squid, scallops and Atlantic mackerel. 

 
2. Possess aboard any vessel in Virginia waters any amount of Summer Flounder in excess 
of 1,500 pounds landed in combination with Atlantic croaker. 

 
3. Fail to sell the vessel’s entire harvest of all species at the point of landing.  

B. Nothing in this chapter shall preclude a vessel from possessing any North Carolina vessel 
possession limit of summer flounder in Virginia; however, no vessel that possesses the North 
Carolina vessel possession limit of summer flounder shall offload any amount of that possession 
limit, except as described in subsection J of this section.  

 
C. From the second Wednesday in March through May 7, it shall be unlawful for any person 

harvesting Summer Flounder outside of Virginia waters to do any of the following: 
 

1. Possess aboard any vessel in Virginia waters any amount of Summer Flounder in excess 
of the combined total of the Virginia landing limit described in subdivision 3 and 4 of this 
subsection and the amount of the legal North Carolina landing limit or trip limit.  
 
2. Land Summer Flounder in Virginia for commercial purposes more than twice during 
each consecutive 30-day period, with the first 30-day period beginning on the second 
Wednesday in March. 
 
3. Land in Virginia more than a total of 7,500 pounds of Summer Flounder during the first 
30-day period, with the first 30-day period beginning on the second Wednesday in March. 
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4. Land in Virginia more than a total of 5,000 pounds of Summer Flounder during the 
second 30-day period with the second 30-day period beginning on April 7. 
 
5. Land in Virginia any amount of Summer Flounder more than once in any consecutive 
five-day period.  
 

D. From November 1 through December 31 of each year, or until it has been projected and 
announced that 85% of the allowable landings have been taken, it shall be unlawful for any person 
harvesting Summer Flounder outside of Virginia waters to do any of the following:  

 
1. Possess aboard any vessel in Virginia waters any amount of Summer 
Flounder in excess of the combined total of the Virginia landing limit 
described in subdivision 3 and 4 of this subsection and the amount of the legal 
North Carolina landing limit or trip limit.  

 
2. Land Summer Flounder in Virginia for commercial purposes more than twice during 
each consecutive 30-day period, with the first 30-day period beginning on November 1.  
 
3. Land in Virginia more than a total of 10,000 pounds of Summer Flounder during the 
first 30-day period, with the first 30-day period beginning on November 1.  
 
4.  Land in Virginia more than a total of 5,000 pounds of Summer Flounder during the 
second 30-day period with the second 30-day period beginning on December 1.  
 
5.  Land in Virginia any amount of Summer Flounder more than once in any consecutive 
five-day period. 

 
E. From January 1 through December 31 of each year, any boat or vessel issued a valid federal 

Summer Flounder moratorium permit and owned and operated by a legal Virginia Commercial 
Hook-and-Line Licensee that possesses a Restricted Summer Flounder Endorsement shall be 
restricted to a possession and landing limit of 200 pounds of Summer Flounder, except as 
described in 4 VAC 20-620-30 F. 

 
F. Upon request by a marine police officer, the seafood buyer or processor shall offload and 

accurately determine the total weight of all Summer Flounder aboard any vessel landing Summer 
Flounder in Virginia.  

 
G. Any possession limit described in this section shall be determined by the weight in pounds 

of Summer Flounder as customarily packed, boxed and weighed by the seafood buyer or 
processor. The weight of any Summer Flounder in pounds found in excess of any possession limit 
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described in this section shall be prima facie evidence of violation of this chapter. Persons in 
possession of Summer Flounder aboard any vessel in excess of the possession limit shall be in 
violation of this chapter unless that vessel has requested and been granted safe harbor. Any buyer 
or processor offloading or accepting any quantity of Summer Flounder from any vessel in excess 
of the possession limit shall be in violation of this chapter, except as described by subsection J of 
this section. A buyer or processor may accept or buy Summer Flounder from a vessel that has 
secured safe harbor, provided that vessel has satisfied the requirements described in subsection J 
of this section.  

 
H. If a person violates the possession limits described in this section, the entire amount of 

Summer Flounder in that person's possession shall be confiscated. Any confiscated Summer 
Flounder shall be considered as a removal from the appropriate commercial harvest or landings 
quota. Upon confiscation, the marine police officer shall inventory the confiscated Summer 
Flounder and, at a minimum, secure two bids for purchase of the confiscated Summer Flounder 
from approved and licensed seafood buyers. The confiscated fish will be sold to the highest bidder 
and all funds derived from such sale shall be deposited for the Commonwealth pending court 
resolution of the charge of violating the possession limits established by this chapter. All of the 
collected funds will be returned to the accused upon a finding of innocence or forfeited to the 
Commonwealth upon a finding of guilty.  

 
I. It shall be unlawful for a licensed seafood buyer or federally permitted seafood buyer to fail 

to contact the Marine Resources Commission Operation Station prior to a vessel offloading 
Summer Flounder harvested outside of Virginia. The buyer shall provide to the Marine Resources 
Commission the name of the vessel, its captain, an estimate of the amount in pounds of Summer 
Flounder on board that vessel, and the anticipated or approximate offloading time. Once 
offloading of any vessel is complete and the weight of the landed Summer Flounder has been 
determined, the buyer shall contact the Marine Resources Commission Operations Station and 
report the vessel name and corresponding weight of Summer Flounder landed. It shall be unlawful 
for any person to offload from a boat or vessel for commercial purposes any Summer Flounder 
during the period of 9 p.m. to 7 a.m.  

 
J. Any boat or vessel that has entered Virginia waters for safe harbor shall only offload Summer 

Flounder when the state that licenses that vessel requests to transfer quota to Virginia, in the 
amount that corresponds to that vessel's possession limit, and the commissioner agrees to accept 
that transfer of quota.  

 
K. After any commercial harvest or landing quota as described in 4VAC20-620-30 has been 

attained and announced as such, any boat or vessel possessing Summer Flounder on board may 
enter Virginia waters for safe harbor but shall contact the Marine Resources Commission 
Operation Center in advance of such entry into Virginia waters.  
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L. It shall be unlawful for any person harvesting Summer Flounder outside of Virginia waters 

to possess aboard any vessel, in Virginia, any amount of Summer Flounder, once it has been 
projected and announced that 100% of the quota described in 4VAC20-620-30A has been taken. 

 
4 VAC 20-620-45. Repealed. 
 
4 VAC 20-620-50. Minimum size limits.  

 
A. The minimum size for Summer Flounder harvested by commercial fishing gear shall be 14 

inches, total length.  
 
B. The minimum size of Summer Flounder harvested by recreational fishing gear, including 

but not limited to hook and line, rod and reel, spear and gig, shall be 16 inches, total length, except 
that the minimum size of Summer Flounder harvested in the Potomac River tributaries shall be the 
same as established by the Potomac River Fisheries Commission for the mainstem Potomac River.  

 
C. Length shall be measured in a straight line from tip of nose to tip of tail.  
 
D. It shall be unlawful for any person to possess any Summer Flounder smaller than the 

designated minimum size limit.  
 
E. Nothing in this chapter shall prohibit the landing of Summer Flounder in Virginia that were 

legally harvested in the Potomac River.  
 

4 VAC 20-620-60. Recreational possession limit.  
 
A. It shall be unlawful for any person fishing in any tidal waters of Virginia, except the 

Potomac River tributaries, with recreational hook and line, rod and reel, spear, gig or other 
recreational gear to possess more than four Summer Flounder. When fishing is from a boat or 
vessel where the entire catch is held in a common hold or container, the possession limit shall be 
for the boat or vessel and shall be equal to the number of persons on board legally eligible to fish 
multiplied by four. The captain or operator of the boat or vessel shall be responsible for any boat 
or vessel possession limit. Any Summer Flounder taken after the possession limit has been reached 
shall be returned to the water immediately.  

 
B. It shall be unlawful for any person fishing in the Potomac River tributaries with recreational 

hook and line, rod and reel, spear, gig or other recreational gear to possess more Summer Flounder 
than the possession limit established by the Potomac River Fisheries Commission for the mainstem 
Potomac River. When fishing is from a boat or vessel where the entire catch is held in a common 
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hold or container, the possession limit shall be for the boat or vessel and shall be equal to the 
number of persons on board legally eligible to fish multiplied by the possession limit established 
by the Potomac River Fisheries Commission for the mainstem Potomac River. The captain or 
operator of the boat or vessel shall be responsible for any boat or vessel possession limit. Any 
Summer Flounder taken after the possession limit has been reached shall be returned to the water 
immediately.  

  
C. Possession of any quantity of Summer Flounder that exceeds the possession limit described 

in subsections A and B of this section shall be presumed to be for commercial purposes.  
 

4 VAC 20-620-70. Recreational fishing season.  
 

A. The recreational fishing season for any tidal waters of Virginia, except the Potomac River 
tributaries, shall be open year-round.  

 
B. The recreational fishing season for the Potomac River tributaries shall be the same as 

established by the Potomac River Fisheries Commission for the mainstem Potomac River.  
 
C. It shall be unlawful for any person fishing recreationally to take, catch, or possess any 

Summer Flounder during any closed recreational fishing season.  
 
D. Nothing in this chapter shall prohibit the landing of Summer Flounder in Virginia that were 

legally harvested in the Potomac River.  
 
4 VAC 20-620-75. (Repealed.) 
 
4 VAC 20-620-80. Penalty 

 
As set forth in §28.2-903 of the Code of Virginia, any person violating any provision of this 

chapter shall be guilty of a Class 3 misdemeanor, and a second or subsequent violation of any 
provision of this chapter committed by the same person within 12 months of a prior violation is a 
Class 1 misdemeanor.  

  
   ****************** 
 
 

This is to certify that the foregoing is a true and accurate copy of the chapter passed by the Marine 
Resources Commission, pursuant to authority vested in the Commission by §§28.2-201and 28.2-
204 of the Code of Virginia, and recorded in the Commission's minute book, at meeting held in 
Newport News, Virginia on February 23, 2016. 
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COMMONWEALTH OF VIRGINIA 
MARINE RESOURCES COMMISSION 
 
 
 
By:  __________________________________ 

 John M. R. Bull  
 Commissioner 

 
 

Subscribed and sworn to before me this _____ day of February 2016. 
 
 
 

       ___________________________________ 
                              Notary Public 
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PREAMBLE 

This chapter establishes limitations on the commercial and recreational harvest of 
summer flounder in order to reduce the fishing mortality rate and to rebuild the severely 
depleted stock of summer flounder. The limitations include a commercial harvest quota 
and possession limits, minimum size limits, and a recreational possession and season 
limit. 

This chapter is promulgated pursuant to the authority contained in §§28.2-201 and 28.2-
204 of the Code of Virginia and amends and re-adopts, as amended, previous Chapter 
4 VAC20-620-10 et seq. which was promulgated November 1, 2016 and made effective 
on November 2, 2016. The effective date of this chapter, as amended, is February 28, 
2017. 

4 VAC 20-620-10. Purpose. 

The purpose of this chapter is to reduce commercial and recreational fishing mortality in 
order to rebuild the severely depleted stocks of summer flounder. 

4 VAC 20-620-20. Definitions. 

The following words and terms when used in this chapter shall have the following 
meanings unless the context indicates otherwise: 

"Chesapeake Bay and its tributaries" means all tidal waters of Virginia, excluding the 
Potomac River tributaries and the coastal area as defined in this section. 

"Coastal area" means the area that includes Virginia's portion of the Territorial Sea and 
all of the creeks, bays, inlets, and tributaries on the seaside of Accomack County, 
Northampton County, including areas east of the causeway from Fisherman Island to 
the mainland and the City of Virginia Beach, including federal areas and state parks 
fronting on the Atlantic Ocean and east and south of the point where the shoreward 
boundary of the Territorial Sea joins the mainland at Cape Henry. 

“Land” or “landing” means to (i) enter port with finfish, shellfish, crustaceans, or other 
marine seafood on board any boat or vessel; (ii) begin offloading finfish, shellfish, 
crustaceans, or other marine seafood; or (iii) offload finfish, shellfish, crustaceans, or 
other marine seafood. 
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"Potomac River tributaries" means all the tributaries of the Potomac River that are within 
Virginia's jurisdiction beginning with, and including, Flag Pond, thence upstream to the 
District of Columbia boundary. 

"Safe harbor" means that a vessel has been authorized by the commissioner to enter 
Virginia waters from federal waters solely to either dock temporarily at a Virginia 
seafood buyer's place of business or traverse the Intracoastal Waterway from Virginia to 
North Carolina. 

4 VAC 20-620-30. Commercial harvest quota and allowable landings. 

A. During each calendar year, allowable commercial landings of summer flounder shall 
be limited to a quota in total pounds calculated pursuant to the joint Mid-Atlantic Fishery 
Management Council/Atlantic States Marine Fisheries Commission Summer Flounder 
Fishery Management Plan, as approved by the National Marine Fisheries Service on 
August 6, 1992 (50 CFR Part 625); and shall be distributed as described in subsections 
B through G of this section. 

B. The commercial harvest of summer flounder from Virginia tidal waters for each 
calendar year shall be limited to 100,000 pounds of the annual quota described in 
subsection A of this section. 

C. From the first Monday in January through October 31 the allowable landings of 
summer flounder harvested outside of Virginia shall be limited to an amount of pounds 
equal to 60% of the quota described in subsection A of this section after deducting the 
amount specified in subsection B of this section. 

D. From November 1 through December 31, allowable landings of summer flounder 
harvested outside of Virginia shall be limited to an amount of pounds equal to 40% of 
the quota, as described in subsection A of this section, after deducting the amount 
specified in subsection B of this section, and as may be further modified by subsection 
E of this section. 

E. Should landings from the first Monday in January through October 31 exceed or fall 
short of 60% of the quota described in subsection A of this section, any such excess 
shall be deducted from allowable landings described in subsection D of this section, and 
any such shortage shall be added to the allowable landings as described in subsection 
D of this section. Should the commercial harvest specified in subsection B of this 
section be projected as less than 100,000 pounds, any such shortage shall be added to 
the allowable landings described in subsection D of this section. 
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F. The Marine Resources Commission will give timely notice to the industry of the 
calculated poundages and any adjustments to any allowable landings described in 
subsections C and D of this section. It shall be unlawful for any person to harvest or to 
land summer flounder for commercial purposes after the commercial harvest or any 
allowable landings as described in this section have been attained and announced as 
such. If any person lands summer flounder after the commercial harvest or any 
allowable landings have been attained and announced as such, the entire amount of 
summer flounder in that person's possession shall be confiscated. 

G. It shall be unlawful for any buyer of seafood to receive any summer flounder after 
any commercial harvest or landing quota as described in this section has been attained 
and announced as such. 

4 VAC 20-620-40. Commercial vessel possession and landing limitations. 

A. It shall be unlawful for any person harvesting Summer Flounder outside of Virginia's 
waters to do any of the following, except as described in subsections B, C, D and E of 
this section: 

1. Possess aboard any vessel in Virginia waters any amount of Summer Flounder in 
excess of 10% by weight of Atlantic croaker or the combined landings, on board a 
vessel, of black sea bass, scup, squid, scallops and Atlantic mackerel. 

2. Possess aboard any vessel in Virginia waters any amount of Summer Flounder in 
excess of 1,500 pounds landed in combination with Atlantic croaker. 

3. Fail to sell the vessel’s entire harvest of all species at the point of landing. 

B. Nothing in this chapter shall preclude a vessel from possessing any North Carolina 
vessel possession limit of summer flounder in Virginia; however, no vessel that 
possesses the North Carolina vessel possession limit of summer flounder shall offload 
any amount of that possession limit, except as described in subsection J of this section. 

C. From March 1 through April 30, it shall be unlawful for any person harvesting 
Summer Flounder outside of Virginia waters to do any of the following: 

1. Possess aboard any vessel in Virginia waters any amount of Summer Flounder in 
excess of the combined total of the Virginia landing limit described in subdivision 2 of 
this subsection and the amount of the legal North Carolina landing limit or trip limit. 
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2. Land in Virginia more than a total of 7,500 pounds of Summer Flounder. 

3. Land in Virginia any amount of Summer Flounder more than once in any consecutive 
five-day period. 

D. From November 10 through December 31 of each year, if it has not been announced 
that 85% of the allowable landings have been taken, it shall be unlawful for any person 
harvesting Summer Flounder outside of Virginia waters to do any of the following: 

1. Possess aboard any vessel in Virginia waters any amount of Summer Flounder in 
excess of the total of the Virginia landing limit described in subdivision 2 of this 
subsection and the amount of the legal North Carolina landing limit or trip limit. 

2. Land in Virginia more than a total of 7,500 pounds of Summer Flounder. 

3. Land in Virginia any amount of Summer Flounder more than once in any consecutive 
five-day period. 

E. From January 1 through December 31 of each year, any boat or vessel issued a valid 
federal Summer Flounder moratorium permit and owned and operated by a legal 
Virginia Commercial Hook-and-Line Licensee that possesses a Restricted Summer 
Flounder Endorsement shall be restricted to a possession and landing limit of 200 
pounds of Summer Flounder, except as described in 4 VAC 20-620-30 F. 

F. Upon request by a marine police officer, the seafood buyer or processor shall offload 
and accurately determine the total weight of all Summer Flounder aboard any vessel 
landing Summer Flounder in Virginia. 

G. Any possession limit described in this section shall be determined by the weight in 
pounds of Summer Flounder as customarily packed, boxed and weighed by the seafood 
buyer or processor. The weight of any Summer Flounder in pounds found in excess of 
any possession limit described in this section shall be prima facie evidence of violation 
of this chapter. Persons in possession of Summer Flounder aboard any vessel in 
excess of the possession limit shall be in violation of this chapter unless that vessel has 
requested and been granted safe harbor. Any buyer or processor offloading or 
accepting any quantity of Summer Flounder from any vessel in excess of the 
possession limit shall be in violation of this chapter, except as described by subsection J 
of this section. A buyer or processor may accept or buy Summer Flounder from a vessel 
that has secured safe harbor, provided that vessel has satisfied the requirements 
described in subsection J of this section. 
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H. If a person violates the possession limits described in this section, the entire amount 
of Summer Flounder in that person's possession shall be confiscated. Any confiscated 
Summer Flounder shall be considered as a removal from the appropriate commercial 
harvest or landings quota. Upon confiscation, the marine police officer shall inventory 
the confiscated Summer Flounder and, at a minimum, secure two bids for purchase of 
the confiscated Summer Flounder from approved and licensed seafood buyers. The 
confiscated fish will be sold to the highest bidder and all funds derived from such sale 
shall be deposited for the Commonwealth pending court resolution of the charge of 
violating the possession limits established by this chapter. All of the collected funds will 
be returned to the accused upon a finding of innocence or forfeited to the 
Commonwealth upon a finding of guilty. 

I. It shall be unlawful for a licensed seafood buyer or federally permitted seafood buyer 
to fail to contact the Marine Resources Commission Operation Station prior to a vessel 
offloading Summer Flounder harvested outside of Virginia. The buyer shall provide to 
the Marine Resources Commission the name of the vessel, its captain, an estimate of 
the amount in pounds of Summer Flounder on board that vessel, and the anticipated or 
approximate offloading time. Once offloading of any vessel is complete and the weight 
of the landed Summer Flounder has been determined, the buyer shall contact the 
Marine Resources Commission Operations Station and report the vessel name and 
corresponding weight of Summer Flounder landed. It shall be unlawful for any person to 
offload from a boat or vessel for commercial purposes any Summer Flounder during the 
period of 9 p.m. to 7 a.m. 

J. Any boat or vessel that has entered Virginia waters for safe harbor shall only offload 
Summer Flounder when the state that licenses that vessel requests to transfer quota to 
Virginia, in the amount that corresponds to that vessel's possession limit, and the 
commissioner agrees to accept that transfer of quota. 

K. After any commercial harvest or landing quota as described in 4VAC20-620-30 has 
been attained and announced as such, any boat or vessel possessing Summer 
Flounder on board may enter Virginia waters for safe harbor but shall contact the 
Marine Resources Commission Operation Center in advance of such entry into Virginia 
waters. 

L. When it is projected and announced that 85% of the allowable landings have been 
taken, it shall be unlawful to land summer flounder in Virginia, except as described in 
subsection A of this section. 
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M. It shall be unlawful for any person harvesting Summer Flounder outside of Virginia 
waters to possess aboard any vessel, in Virginia, any amount of Summer Flounder, 
once it has been projected and announced that 100% of the quota described in 
4VAC20-620-30A has been taken. 

4 VAC 20-620-45. Repealed. 

4 VAC 20-620-50. Minimum size limits. 

A. The minimum size for summer flounder harvested by commercial fishing gear shall 
be 14 inches, total length. 

B. The minimum size of summer flounder harvested by recreational fishing gear, 
including but not limited to hook and line, rod and reel, spear and gig, shall be 17 
inches, total length, except that the minimum size of summer flounder harvested in the 
Potomac River tributaries shall be the same as established by the Potomac River 
Fisheries Commission for the mainstem Potomac River. 

C. Length shall be measured in a straight line from tip of nose to tip of tail. 

D. It shall be unlawful for any person to possess any summer flounder smaller than the 
designated minimum size limit. 

E. Nothing in this chapter shall prohibit the landing of summer flounder in Virginia that 
were legally harvested in the Potomac River. 

4 VAC 20-620-60. Recreational possession limit. 

A. It shall be unlawful for any person fishing in any tidal waters of Virginia, except the 
Potomac River tributaries, with recreational hook and line, rod and reel, spear, gig or 
other recreational gear to possess more than four summer flounder. When fishing is 
from a boat or vessel where the entire catch is held in a common hold or container, the 
possession limit shall be for the boat or vessel and shall be equal to the number of 
persons on board legally eligible to fish multiplied by four. The captain or operator of the 
boat or vessel shall be responsible for any boat or vessel possession limit. Any summer 
flounder taken after the possession limit has been reached shall be returned to the 
water immediately. 

B. It shall be unlawful for any person fishing in the Potomac River tributaries with 
recreational hook and line, rod and reel, spear, gig or other recreational gear to possess 
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more summer flounder than the possession limit established by the Potomac River 
Fisheries Commission for the mainstem Potomac River. When fishing is from a boat or 
vessel where the entire catch is held in a common hold or container, the possession 
limit shall be for the boat or vessel and shall be equal to the number of persons on 
board legally eligible to fish multiplied by the possession limit established by the 
Potomac River Fisheries Commission for the mainstem Potomac River. The captain or 
operator of the boat or vessel shall be responsible for any boat or vessel possession 
limit. Any summer flounder taken after the possession limit has been reached shall be 
returned to the water immediately. 

C. Possession of any quantity of summer flounder that exceeds the possession limit 
described in subsections A and B of this section shall be presumed to be for commercial 
purposes. 

4 VAC 20-620-70. Recreational fishing season. 

A. The recreational fishing season for any tidal waters of Virginia, except the Potomac 
River tributaries, shall be open year-round. 

B. The recreational fishing season for the Potomac River tributaries shall be the same 
as established by the Potomac River Fisheries Commission for the mainstem Potomac 
River. 

C. It shall be unlawful for any person fishing recreationally to take, catch, or possess 
any summer flounder during any closed recreational fishing season. 

D. Nothing in this chapter shall prohibit the landing of summer flounder in Virginia that 
were legally harvested in the Potomac River. 

4 VAC 20-620-75. (Repealed.) 

4 VAC 20-620-80. Penalty 

As set forth in §28.2-903 of the Code of Virginia, any person violating any provision of 
this chapter shall be guilty of a Class 3 misdemeanor, and a second or subsequent 
violation of any provision of this chapter committed by the same person within 12 
months of a prior violation is a Class 1 misdemeanor. 

****************** 
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This is to certify that the foregoing is a true and accurate copy of the chapter passed by 
the Marine Resources Commission, pursuant to authority vested in the Commission by 
§§28.2-201, and 28.2-204 of the Code of Virginia, and recorded in the Commission's 
minute book, at meeting held in Newport News, Virginia on February 28, 2017. 

COMMONWEALTH OF VIRGINIA 
MARINE RESOURCES COMMISSION 

By: __________________________________ 
John M. R. Bull 
Commissioner 

Subscribed and sworn to before me this _____ day of February, 2017. 

 
 
 
 
 
By:  __________________________________ 

 John M. R. Bull  
 Commissioner 

 
 
 
Subscribed and sworn to before me this _____ day of February, 2015. 
 
 

       ___________________________________ 
                              Notary Public 

 
 



 
 

 
 
 

 
 
 
 

2016 North Carolina Summer Flounder Compliance Report 

By 

North Carolina Division of Marine Fisheries 

 May 31, 2017 

 

Note: No confidential data are included in this report 

I. Introduction   

No executive summary is needed.  

II. Request for de minimis, where applicable.  

North Carolina does not request de minimis status for the 2017 fishing year. 

III. Previous calendar year’s fishery  

a. Activities of fishery dependent monitoring (provide a brief review of results including monitoring 
of gear restrictions; prohibition of transfers at sea; and minimum size limit).  

Commercial fishing activity is monitored through fishery dependent sampling conducted under 
Title III of the Interjurisdictional Fisheries Act (IJFA) and has been ongoing since 1982.  North 
Carolina Division of Marine Fisheries (NCDMF) staff sampled commercial catches of summer 
flounder during dockside fishery dependent sampling of the winter trawl fishery.  Information on 
areas fished and gear specifications as well as summer flounder length, age and aggregate weight 
data was obtained (Assessment of North Carolina Commercial Finfisheries, NCDMF Completion 
Reports, 1984 to 2017).  Winter trawls account for almost all the annual summer flounder landings.  
Harvest in 2016 was much lower than 2015. A total of 24,262 summer flounder were measured 
from the winter trawl fishery in 2016. In 2016, there were 261 winter trawl trips in which summer 
flounder were harvested.  The summer flounder measured ranged from 196 to 817 mm total length 
(TL).  Age samples were collected from 925 fish caught by the winter trawl fishery; these data are 
used to calculate the North Carolina winter trawl catch at age for summer flounder which is used in 
the annual coastwide stock assessment. Length data were collected from 16 summer flounder in 
monitoring programs for other commercial fisheries in North Carolina.   

b. Activities of fishery independent monitoring (provide a brief review of results).  



 

 
 

The North Carolina Division of Marine Fisheries (NCDMF) has conducted a stratified random trawl 
survey in Pamlico Sound (The Pamlico Sound Survey) since 1987 as a juvenile abundance index 
(JAI) for several economically important species, including summer flounder. The survey takes 
place in the middle of June and September with the samples collected in June serving as a JAI for 
summer flounder in North Carolina.  A total of 285 summer flounder were caught in the survey in 
2016 and the JAI value was 2.76 fish per tow.  The 1987 to 2016 average JAI value was 9.24 fish per 
tow.  The summer flounder JAI from the Pamlico Sound Survey is one of the recruitment indices 
provided for the annual coastwide stock assessment for summer flounder and was used in the 2016 
stock assessment update.  

c. Regulations that were in effect for 2016.  

The authority for management of flounder in North Carolina is found in North Carolina Fisheries 
Rule 15A NCAC 3M .0503 - FLOUNDER.  The Fisheries Rule does not distinguish between the three 
species of paralichthid flounder (summer, southern and gulf flounder) commonly found in North 
Carolina waters.  With the exception of the season exemptions for flounder possessed and sold by 
flounder hatcheries or aquaculture operations, all of the current Fisheries Rule applies to flounder 
in the Atlantic Ocean.  All summer flounder taken in North Carolina internal coastal waters from the 
commercial fishery and recreational fishery statewide have a 15 inch minimum size limit. The 
following is a summary of the provisions of the Fisheries Rule that are most applicable to summer 
flounder:  

Size Limits:  Fisheries Rule 15A NCAC 3M .0503(a) specifies a 14 inch minimum size limit for 
flounder taken in commercial fisheries in the Atlantic Ocean.  Fisheries Rule 15A NCAC 3M .0503(k) 
provides the Fisheries Director with proclamation authority to establish minimum size limits for 
flounder taken in recreational fisheries in the Atlantic Ocean and internal waters. 

Season:  The North Carolina season for landing ocean-caught flounder opens January 1st each year.  
By rule, when 80 percent of the quota allocated to North Carolina by the FMP is projected to be 
taken, the Fisheries Director shall, by proclamation, close North Carolina ports to landing of 
flounder taken from the ocean.  During the closed season, vessels may land a bycatch of up to 100 
pounds of flounder per trip taken from the Atlantic Ocean.  The combination of the reduction to a 
100-pound trip limit when 80 percent of the allocated quota is taken and the authority to set trip 
limits by proclamation allows for the closed season retention of a small quantity of summer 
flounder that is taken as bycatch in other fisheries.  The 2016 Atlantic Ocean flounder season was 
open for landings at North Carolina ports during four different windows: January 1 to February 3, 
February 4 to March 3, April 7 to September 30, December 1 to 31.  Harvest limits were established 
for each opening period rather than for individual trips (see below). 

Possession Limits:  Fisheries Rule 15A NCAC 3M .0503(j) provides the Fisheries Director with 
proclamation authority to establish commercial trip limits for the taking of flounder from the 
Atlantic Ocean to assure that the quota allocated to North Carolina under the Fishery Management 
Plan (FMP) is not exceeded.  Fisheries Rule 15A NCAC 3M .0503(k) provides the Fisheries Director 
with proclamation authority to establish recreational possession limits in the Atlantic Ocean and 
internal waters.  Commercial possession limits were 12,500 pounds (January 1 to February 3), 
10,000 pounds (February 4 to March 3), 9,000 pounds (April 7 to September 30), and 12,000 



 

 
 

pounds (December 1 to 31).  North Carolina commercial offload limits were the same as the 
possession limits except for a 4,000 pound offload limit (April 7 to September 30) and a 5,000 
pound offload limit (December 1 to 31) which allowed commercial vessels to enter North Carolina 
waters with their Virginia offload limit onboard. Different possession limits were implemented in 
response to stock distribution, catch rates and the amount of quota that remained. 

Commercial License:  A license is required to land summer flounder from the Atlantic Ocean in 
North Carolina.  Vessels landing 100 pounds or less are exempt from this licensing requirement.  To 
be eligible for the license, the vessel must have been licensed by North Carolina, either through a 
resident or non-resident vessel license or a land or sell license during two of the three license years 
from July 1, 1992 to June 30, 1993, July 1, 1993 to June 30, 1994; or July 1, 1994 to June 30, 1995 
and have landed 1,000 pounds or more of summer flounder each year for two of the three years. 

Trawling:  A trawl may not be used in the Atlantic Ocean from the North Carolina/Virginia line to 
Cape Lookout between October 1 and April 30 unless the trawl has a mesh size of 5 ½ inches or 
larger diamond mesh (stretched) or 6 inches or larger square mesh (stretched) applied throughout 
the body, extension(s) and the cod end (tailbag) (Fisheries Rule NCAC 3M .0503(a)).  Fisheries Rule 
15A NCAC 3M .0503(g) allows trawls, with mesh sizes smaller than 5 ½ inches, to be used or 
possessed on the deck of a vessel provided not more than 100 pounds of flounder per trip from May 
1 to October 31 or more than 200 pounds from November 1 to April 30 is possessed aboard or 
landed from that vessel.  Flynets, which may only be used north of Cape Hatteras, are exempt from 
this rule if they meet the specifications defining flynets (Fisheries Rule 15A NCAC 3M .0503(h)).  

Other Applicable Rules and Statutes:  North Carolina General Statute (G.S.) 143B-289.52(e) 
authorizes the North Carolina Marine Fisheries Commission (NCMFC) to adopt temporary rules at 
any time within six months of the adoption of a fishery management plan requirement by the 
Atlantic States Marine Fisheries Commission (ASMFC) or a Regional Fishery Management Council in 
order to comply with or implement these requirements.  This statute allows North Carolina to 
adjust management measures to be in compliance with the fishery management plan.  G.S. 113-
168.2 requires any person who engages in a commercial fishing operation in North Carolina coastal 
waters to hold a Standard Commercial Fishing License.  This statute also requires dealers to 
purchase only from fishermen who possess a license to sell the type of fish being offered and to 
report those transactions on a form provided by the North Carolina Department of Environmental 
Quality.  G.S. 113-168.4 specifies that it is unlawful for any person who takes or lands any species of 
fish under the authority of the NCMFC from coastal waters by any means, including mariculture 
operations, to sell, offer for sale, barter or exchange these fish for anything of value without holding 
a license required to sell the type of fish being offered.  Fisheries Rule 15A NCAC 3I .0114 requires a 
fish dealer to complete all mandatory items on a North Carolina Trip Ticket for each transaction 
and report it to the NCDMF by the tenth day of the following month.  Through this system, North 
Carolina monitors and records landings of finfish, including summer flounder, from both state and 
federal waters.  Fisheries Rule 15A NCAC 3M .0503 (e) prohibits the transfer of flounder taken from 
the Atlantic Ocean from one vessel to another. 

Has the state implemented the required measures as mandated in the FMP? (see below; please 
answer with either ‘yes’ or ‘no’)  



 

 
 

Commercial  

 14 inch minimum size - yes 

 5.5 inch diamond or 6 inch square minimum mesh - yes 

 5.5 inch mesh beyond the codend, for the entire net - yes 

 Prohibition of transfers at sea - yes  

Recreational (State specific for 2016) 

 Season:  The season was open throughout the year.   

 Size Limit:  The minimum size limit for flounder was 15 inches statewide.   

Possession Limit:  The possession limit for flounder statewide was 6 fish per person, per 
day.   

d. Harvest for summer flounder broken down by commercial and recreational fisheries  

Year Recreational (MRIP) 
Harvest (numbers) 

Recreational  
Harvest (lb) 

Flounder 
Trawl (lb) 

Gill Net 
(lb) 

Rod and 
Reel (lb) 

Shrimp 
Trawl (lb) 

Other 
Commercial 

(lb)* 

Total NC 
Harvest 

(lb) 
2006 112,176 156,842 3,942,626 16,505 362 15,471 6,450 4,138,256 
2007 138,989 218,441 2,654,131 3,011 1,506 3,790 7,672 2,888,551 
2008 43,510 64,571 2,396,344 1,919 264 4,627 3,449 2,471,174 
2009 74,641 103,867 2,847,989 2,356 557 5,171 2,967 2,962,907 
2010 77,157 111,539 3,302,398 1,152 962 4,381 2,098 3,422,530 
2011 60,422 100,543 2,848,743 1,970 322 1,881 1,206 2,954,665 
2012 63,135 101,642 1,069,073 18,023 393 2,436 293 1,191,860 
2013 44,941 70,874 532,915 3,525 402 4,114 586 612,416 
2014 45,708 67,791 2,891,411 16,835 627 2,604 272 2,979,540 
2015 40,561 64,065 2,867,076 8,063 329 3,134 151 2,942,818 
2016 17,887 30,355 2,059,452 1,257 451 4,329 537 2,096,381 

*Confidential landings (grouped with ‘Other Commercial’ for these years) 

IV. Planned management programs for the current calendar year.   

A.    Summary of 2017 Regulations and Changes from 2016. 

The Fisheries Director used proclamation authority found in Fisheries Rule 15A NCAC 3M .0503(k) 
to implement various trip limits and associated harvest periods during the winter 2016 season as a 
means of managing North Carolina’s summer flounder commercial quota.  The minimum size limit 
for the commercial fishery will remain at 14 inches in the Atlantic Ocean.  In 2016, there was a 
temporary suspension of the rule for North Carolina requiring the closure of the directed 
commercial harvest of ocean-caught flounder when 80 percent of the commercial quota to the 
winter fishery has been landed.  This was done to accommodate the commercial fishing industry’s 
request for an extended harvest period from April 7 to September 30.  However, there has been no 



 

 
 

temporary suspension in 2017 thus far. In internal and ocean waters, the size limit in the 
recreational fishery will remain at 15 inches but the possession limit was reduced to 4 fish per 
person per day in 2017.  For 2017, several additional regulations will continue to be implemented 
due to the North Carolina Southern Flounder FMP.  These commercial regulations will be for 
internal waters only.  As a result, the regulations will have very little impact on summer flounder 
commercial landings (internal commercial flounder landings are assumed to be solely southern 
flounder).  Further, recreational catch estimates are based on species ID by sampler and not 
dependent on harvest location.    Regulations implemented during 2016 to present for the North 
Carolina Southern Flounder FMP include: 

• An increase in the commercial size limit for all internal waters from 14 to 15 inches 
effective January 1, 2016. 

• Use of large mesh gill nets to harvest flounder restricted to 6 inches and greater mesh size. 
• Flounder pound net escape panel restricted to 5 ¾ inches and greater. 

B.  Summary of Monitoring Programs That Will Be Performed 

Monitoring programs will be the same as the previous fishing year.  Summer flounder length and 
age samples (otoliths) will be collected from the winter trawl fishery.  Length and age samples will 
also be collected from other fisheries and independent surveys conducted by NCDMF.  The JAI for 
summer flounder in North Carolina will be estimated from the Pamlico Sound Survey.   

V. Law Enforcement Reporting Requirements Please include in this section any law enforcement 
issues that occurred in the previous calendar year. If nothing substantial happened, you may omit 
this section. 

No significant issues were reported 

 

  
 
 

 



 
 
 
 
 
 
 
 
 

Exhibit F 



Before the 

DEPARTMENT OF COMMERCE, 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, 
NATIONAL MARINE FISHERIES SERVICE, and 
MID-ATLANTIC FISHERY MANAGEMENT COUNCIL 

Inre: 

Petition for Rulemaking to Repeal and/or Amend 
the 1993 Commercial Quota Allocations Under the 
Fishery Management Plan and Implementing 
Regulations for Summer Flounder 

AFFIDAVIT OF CAPT. BRUCE BECKWITH 

Paul Bruce Beckwith, being duly sworn, deposes and says: 

1. I am the owner and captain of the commercial fishing vessel Allison & Lisa based in 

Montauk, New York. 

2. In this affidavit, I provide information about my experience in the fishery for summer 

flounder, or fluke. 

3. I base this affidavit on my personal knowledge as a Long Island commercial 

fisherman since 1961. 

4. I have fished out of Long Island since approximately 1964, and I have owned my own 

commercial fishing vessel since approximately 1974. 

5. I currently own and captain a forty-five foot dragger crewed by myself and my son. 

We fish for fluke, along with other species. 



6. Fluke is highly valued by consumers, and for most of my career, fluke has been part 

of the bread and butter of commercial fishing on Long Island. 

7. I have always landed all my fluke catch in New York ports, and I currently hold a 

license to land fluke in New York. 

8. I try to fish as much fluke as I can, but with tiny trip limits to landing fluke in New 

York today, it is impossible for me to continue to rely upon fluke to make a living. 

9. Most of the year, when New York has daily trip limits for fluke, I am only able to 

catch fluke as bycatch on day trips for squid, butterfish, and other species. 

10. During the winter, when New York has weekly fluke limits, I am able to make a once 

a week fluke trip further offshore. Even then, I am fishing in the same waters as 

boats coming up from North Carolina or Virginia, sometimes within eyesight. These 

boats can catch up to 10,000 or 15,000 pounds of fluke in a trip, while I am limited to 

500 to 1,000 pounds. 

11. I do not hold licenses to land fluke in any other states. Licenses to land fluke in states 

with larger quota allocations, like Virginia or North Carolina, can cost tens of 

thousands of dollars. I do not have that kind of money to invest in an out-of-state 

fluke license. 

12. I also believe that New York fishermen should not need to rely on out-of-state 

licenses to be able to land more fluke. 

2 



13. New York fluke fishermen need a more fair and equitable share of the coastwide 

commercial quota for fluke. IfNew York's fluke limits were more generous, then I 

would catch and land a greater amount of fluke. 

/)JA~8~ 
Paul Bruce Beckwith 
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Exhibit G 



Before the 

DEPARTMENT OF COMMERCE, 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, 
NA TI ON AL MARINE FISHERIES SERVICE, and 
MID-ATLANTIC FISHERY MANAGEMENT COUNCIL 

In re: 

Petition for Rulemaking to Repeal and/or Amend the 
1993 Commercial Quota Allocations Under the 
Fishery Management Plan and Implementing 
Regulations for Summer Flounder 

Submitted by the 

STATE OF NEW YORK and the 
NEW YORK STA TE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

AFFIDAVIT OF WARREN D. KREMIN 

Warren D. Kremin, being duly sworn, deposes and says: 

1. I am employed on the sales staff of Blue Ribbon Fish Co. Inc. ("Blue Ribbon") at the 

New Fulton Fish Market ("Fulton Market") at 800 Food Center Drive at Hunts Point 

in the Bronx, New York. 

2. Blue Ribbon has been involved in wholesale seafood sales since it was established in 

1931. Our company buys seafood directly from fishe1men and sells it to buyers 

including distributors, retailers, and restaurateurs. We buy and sell millions of 

pounds of seafood per year. 



3. In this affidavit, I provide information about transactions involving summer flounder, 

or fluke, at Fulton Market. 

4. I base this affidavit on my personal knowledge as a Blue Ribbon employee since 

October 2008, and from having worked full-time at Fulton Market since 1992, 

including at the market's former location in lower Manhattan. 

5. Fulton Market is the largest cons01iium of seafood wholesalers in the United States. 

Each market day, millions of pounds of seafood products enter Fulton Market to be 

auctioned on commission by wholesalers like Blue Ribbon to buyers including 

distributors, retailers, and restaurateurs. These buyers are primarily based in New 

York, New Jersey, and Connecticut (the "Tri-State Area"). 

6. Fluke is among the products sold at Fulton Market. 

7. Fluke entering Fulton Market is labeled to indicate the state in which it was landed. 

Fluke enters Fulton Market from states all along the Atlantic coast. 

8. Blue Ribbon sells fluke at Fulton Market. As with buyers of the other products we 

sell, the vast majority of our fluke buyers are located in the Tri-State Area. 

9. Of the fluke sold by Blue Ribbon, a majority is landed in Virginia, North Carolina, 

and New Jersey. It can be estimated that no more than five percent is landed in New 

York. 

10. As a wholesaler selling to distributors, retailers, and restaurateurs primarily in the Tri

State Area, I would prefer to sell fluke landed in New York over fluke landed outside 

the Tri-State Area. 

2 



11. If more fluke landed in New York were available, Blue Ribbon would have no 

difficulty selling it to buyers at Fulton Market. 

Sworn to lf We me 

~g;;;;;_ 
NOTARY PUBLIC 

LEONARD GUERRA 
NOTARY PUBLIC-STATE Of NEW YORK 

No. 01GU6168693 
Qualified In Queens county 

My commiuion Expi1ei June l l. 2Ql9 
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Exhibit H 



Before the 

DEPARTMENT OF COMMERCE, 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, 
NATIONAL MARINE FISHERIES SERVICE, and 
MID-ATLANTIC FISHERY MANAGEMENT COUNCIL 

Inre: 

Petition for Rulemaking to Repeal and/or Amend 
the 1993 Commercial Quota Allocations Under the 
Fishery Management Plan and Implementing 
Regulations for Summer Flounder 

AFFIDAVIT OF CAPT. DAVID ARIPOTCH 

David E. Aripotch, being duly sworn, deposes and says: 

1. I am the owner and captain of the commercial fishing vessel Caitlin & Mairead, based 

in Montauk, New York. I am also the partial owner ofMontauk Inlet Seafood, Inc. 

("Inlet Seafood"), which operates a seafood pack house in Montauk. 

2. In this affidavit, I provide information about my experience in the fishery for summer 

flounder, or fluke. 

3. I base this affidavit on my personal knowledge as a Long Island commercial 

fisherman since 197 4 and the partial owner of a fish packing operation since 

approximately 1985. 

Commercial Fishing for Fluke 

4. During my career, I have fished out of Long Island for fluke, scup, whiting, squid, 

butterfish, mackerel, ling, weakfish, bluefish, striped bass, and black sea bass, among 

others. 



5. I employ six crewmen on the FN Caitlin & Mairead, with three crewmen plus myself 

on a given fishing trip. 

6. I bought my first vessel in 1982 and equipped it to begin trawling for fluke in 1983. 

Since that time I have upgraded to larger vessels, and I have continued to participate 

in the fluke fishery through to the present. 

7. Prior to the adoption of a state-by-state quota system in 1993, I landed all of my fluke 

catch in New York ports. 

8. I now hold licenses to land fluke in New York, New Jersey, and Virginia. 

9. I continue to catch most of my fluke within approximately seventy miles ofMontauk. 

10. I made the decision to purchase licenses to land fluke in New Jersey and Virginia 

because New York's daily trip limits for fluke are too small for it to be economical 

for me to land my fluke trips in New York ports. 

11. New York must limit fluke landings to fifty to one hundred pounds per day, 

depending on the season and year, or to approximately five to eight hundred pounds 

per week at certain times of year. As the operator of a seventy-foot boat, I cannot 

land enough fluke in New York on a given trip under these limits to offset the time 

and fuel costs for that trip. 

12. Instead, I land my fluke trips in Virginia and New Jersey. Fluke landings limits in 

New Jersey and Virginia are more generous. Virginia trip limits are 7,500 pounds per 

trip. New Jersey trip limits vary depending on time of year, but most recently were 

1,500 pounds per trip. Last year, I landed approximately 15,000 or more pounds of 

fluke in each Virginia and New Jersey. 
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13. The approximately 13,500 pounds of fluke that I landed in New York last year was 

entirely bycatch from trips for squid, scup, and other species. Because fluke was not 

my primary object on those trips, the amount of fluke I landed in New York was 

small enough not to be in excess of applicable limits. 

14. In favorable weather conditions, it takes approximately eight hours and 

approximately one thousand gallons of fuel to travel to Montauk from the offshore 

waters where I catch fluke. 

15. In favorable weather conditions, it takes approximately fifteen hours and 

approximately two thousand gallons of fuel to travel to port in New Jersey from the 

waters offshore ofNew York where I catch fluke. 

16. In favorable weather conditions, it takes thirty or more hours and approximately four 

thousand gallons of fuel to travel to port in Virginia from the waters offshore of New 

York where I catch fluke. 

17. The greater distance I must travel at sea to land my catch, the greater the cost to me in 

fuel use, the greater the wear and tear on my vessel, and the less time I have available 

to earn additional revenue by catching other fish. Greater time spent and distance 

traveled to land fish also present a greater danger to myself and my crew due to the 

risks inherent in travel at sea, especially risks created by inclement weather. 

18. If fluke landings limits in New York were not as restrictive as they currently are, I 

would prefer to land more fluke in New York to avoid the costs, effort, and risk 

associated with traveling to more distant ports to land my catch. 
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Packing Fluke 

19. I began operating a fish pack house business in approximately 1985 with five other 

commercial fishermen, using a dock we leased in Montauk. 

20. In the late 1990s, we purchased the dock and incorporated as Inlet Seafood. Inlet 

Seafood now employs five individuals and packs approximately seven million pounds 

of seafood every year, including fluke. We receive fish landed by commercial 

fishermen in Montauk and pack it to be shippe<l to markets. 

21. When Montauk-based boats catch fish such as fluke near Montauk but must land their 

catch in out-of-state ports, it is a missed business opportunity for Montauk-based 

pack houses like Inlet Seafood that would earn revenue if those boats landed their 

catch in Montauk and engaged our services. 

22. If more fluke were allowed to be landed in New York, I expect that more fluke would 

be landed in Montauk and other Long Island ports. This would increase the volume 

of seafood passing through pack houses like Inlet Seafood, allowing us to grow our 

business and hire more employees. 

David E. Aripotch 

Sworn to before me 
this Cf? -fh.day of March, 2018 

ABIOLA A SONNYLAL 
Notary Public - State of New York 

NO. 01S06270333 
Oualified in Suffolk County 

.._~.,, C:n'.11m1ss1on Expires Oct 15 2020 
.................... lt!F- -·--~ll"""'!l-...;.,;.w:._..1.. 
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DEPARTMENT OF COMMERCE, 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, 
NATIONAL MARINE FISHERIES SERVICE, 
and MID-ATLANTIC FISHERY MANAGEMENT COUNCIL 

In re: 

Petition for Rulemaking to Repeal and/or Amend 
the 1993 Commercial Quota Allocations Under the 
Fishery Management Plan and Implementing 
Regulations for Summer Flounder 

AFFIDAVIT OF CAPT. JOHN BERGLIN 

John E. Berglin, being duly sworn, deposes and says: 

·,~, 

1 ~· I am the owner and captain of the commercial fishing .vessel Mary EliZftbeth based in 

Shinnecock, Hampton Bays, New York. 

2. In this affidavit, I provide information about my experience in the fishery for summer 

flounder, or fluke. 

3. I base this affidavit on my personal knowledge as a Long Island commercial 

fisherman since 1985. 

4. During my career, I have fished out of Long Island for squid, fluke, scup, seabass, 

scallops; whiting. 

5. I employ 2 crewmen on the Mary E~beth, with two.crewmen plus myself on a 

given fishing trip. · , . 



6. I bought my.first vessel in 1985 and equipped it to begin trawling for fluke in 1985. 

Since that time I have upgraded to larger vessels, and I have continued to participate 

in the fluke fishery through the present. 

7. Fluke, because of its high value and widespread popularity, is the most reliable source 

of revenue for area fishing: it is the "bread and butter" of those who make their living 

as commercial fishermen. 

8. Prior to the adoption of a state-by-state quota system in 1993, I landed all of my fluke 

catch in New York ports. 

9. I now hold licenses to land fluke in New York, New Jersey, North Carolina, and 

Virginia. 

6M5 
10. I continue to catch most of my fluke within 100 miles of Hampton, NY. 

11. Since I first started fishing, I have noticed that the mass of fluke have moved 

·~1' northwards. Boats licensed in southern states such as Virginia and North Carolina 

have always fished off Long Island. The fisherman all know each other and boats 

coming up from southern st~tes fishing for fluke with licenses issued from those 

states or neighboring states such as New Jersey generally fish within sight of those 

fishing in New York waters with New York licenses. Yet fisherman with New 

Jersey, North Carolina, or Virginia licenses are able to catch upwards of 12,000 

pounds of fish per trip, while New York boats are limited to fifty to seventy pounds 

per trip. 

12. I made the decision to purchase licenses to land fluke in New Jersey, North Carolina, 

~d Virginia because the allocation of fluke for New York and New York's daily trip 

limits for fluke are too small for it to be economical for me to land my fluke trips 
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solely in New York ports. Specifically, because New York must limit fluke landings 

to fifty to seventy pounds per day, depending on the season, as the operator of a 70 

foot boat I cannot land enough fluke on a given trip to offset the time and fuel costs 

for that trip. 

13. Because fluke is so important to overall revenue, if you catch enough fluke, then it is 

economically sufficient to fish for other species at the same time, but there is not 

enough to be made on other species alone for commercial fishing in New York to be 

viable. 

14. Additionally, because the quota is so low and the daily trip limit is so small, if you 

catch a lot of fluke you have to discard it by throwing it overboard, which is 

demoralizing and is clearly a waste of a valuable economic resource. There would be 

lower rates of discards with a bigger allocation and larger trip limits. 

t~. Instead, I land the vast majority of my fluke trips in Virginia, North Carolina, and 
_;· 

New Jersey. Fluke landings limits in New Jersey, North Carolina, and Virginia are 

more generous: Virginia, two landings of7,500 pounds each; North Carolina, three 

landings of 6,000 to 11,500 pounds each; and New Jersey, weekly or bi-weekly 

landings of 500 to 2,500 pounds each. Last year, I filled all of my quotas in each 

state as described above. 

16. In favorable weather conditions, it takes approximately thirty hours and 

approximately 1,600 gallons of fuel to travel to Hampton, Virginia. from the offshore 

waters where I catch fluke. 
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17. In favorable weather conditions, it takes approximately twelve hours and 

approximately 250 gallons of fuel to travel to port in New Jersey from the waters 

offshore of New York where I catch fluke. 

18. In favorable weather conditions, it truces forty-eight or more hours and approximately 

1,500 gallons of fuel to travel to port in North Carolina from the waters offshore of 

New York where I catch fluke. 

19. The greater distance I must travel at sea to land my catch, the greater to cost to me in 

fuel use, and the less time I have available to earn additional revenue by catching 

other fish. Greater time spent and distance traveled to land fish also presents a greater 

danger to myself and my crew due to the risks inherent in travel at sea. 

20. If fluke landings limits in New York were not as restrictive as they currently are, 1 

would prefer to land more fluke in New York to avoid the costs, effort, and risk 

·::·* associated with traveling to more distant ports to land my catch. 

21. Since the allocation for New York went into effect, the New York fluke fishing 

industry has suffered considerably. Iri the winter months, when fluke are further out 

at sea, it is simply not economical for New York :fisherman to commercially fish for 

fluke due to New York's small allocation and resulting catch limits. As a result, many 

fisherman have switched from commercial fishing year round to day fishing and 

summer fishing. 

22. In the summer months, I am able to land fluke live in New York, which gets a higher 

price because it is sushi grade and more valuable. One cannot realistically land live 

fluke caught in New York in southern ports. However, due to the small allocation, 

even the summer fluke fishing in New York is under threat because the low volumes 
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of fish discourage maintaining investments at port such as ice and delivery services 

that are necessary to ensure my catch stays fresh and gets delivered to market. 

23. If the fluke allocation were increased, I am certain that the industry would survive 

and likely grow. However, ifthe allocation and trip limits remain as low as they are, 

I am not sure that my son, who fishes with me, will be able to continue in our family 

business because it is just too hard and the New York commercial fluke fishing 

industry may disappear. 

Sworn to b~re me 
this S day of March, 2018 

NO~ 
CHRISTIE G. PFEIL 

NOTAAY PUBLIC. STATE OF NeNYORK 
No. O I PF6 l 06368 

Qualified fn Suffolk Count1 
MY Commission El<plres March 01, 1020 

{U!q. ~' 
J6'hn E. Berglin 
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