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M E M O R A N D U M  

Date:  July 25, 2017 

To:  Council 

From:  José Montañez 

Subject:  August 2017 briefing materials on scoping comments regarding excessive 
shares 

The Council conducted scoping hearings for the Excessive Shares Amendment in July. 
A summary of common themes provided in both written and public hearing comments 
regarding excessive shares is attached.  

Full public comment summary, including individual written comments and transcripts of 
public hearings are available at http://www.mafmc.org/actions/scoq-excessive-shares-
amendment 

 

 

 

 

Mid-Atlantic Fishery Management Council 
800 North State Street, Suite 201, Dover, DE 19901 

Phone: 302-674-2331 ǀ FAX: 302-674-5399 ǀ www.mafmc.org 
Michael P. Luisi, Chairman ǀ G. Warren Elliott, Vice Chairman 

Christopher M. Moore, Ph.D., Executive Director 

http://www.mafmc.org/actions/scoq-excessive-shares-amendment
http://www.mafmc.org/actions/scoq-excessive-shares-amendment


Atlantic Surfclam and Ocean Quahog  

Excessive Share Amendment 

“Excessive Shares” Comment Overview 

 

The following provides a summary of common themes provided in both the written and public 

hearing comments regarding excessive shares. Please see the summary of public hearing 

comments and the complete written comments for additional detail.  

 

Comment Period: June 23, 2017 – July 21, 2017. 

 

Number of Written Comments Received: 24 during comment period + 1 prior to period. 14 

individuals provide written comments (i.e., some individuals submitted more than 1 letter). Some 

comment letters were standardized and used by multiple individuals. In total, 14 unique comment 

letters were submitted.  

 

Number of Public Hearings: 4 total (RI, NJ, MD, and a webinar). 

 

Attendance at Hearings: 14 in attendance cumulatively at the 4 hearings (excluding hearing 

officers and Council Staff)); comprised of 11 individuals/people (i.e., some people attended more 

than 1 hearing). Six individuals provided oral comments. 

 

 

 

 

Frequent Comment Themes 

 

General 

• The Atlantic surfclam and ocean quahog fisheries are considered the best managed 

fisheries in the United States and perhaps the world. 

 

• These fisheries are unique from other fisheries the Council manages. 

 

• The Council is not addressing key issues in the fishery (e.g., closed areas in New 

England to clam dredge gear, cooccurrence of surfclam and ocean quahogs). 

 

• The topics to be addressed in this amendment are already addressed under 

Amendment 8. 

 

• The excessive shares amendment is a waste of taxpayers’ money. 

 

• Need more industry participation in the FMAT process; as “working partners,” as 

they understand the industry well. 

 

• Clam fishery united in stating that this Amendment, and other actions, are not 

needed. 

 



Excessive Shares  

• Amendment 8 already has management measures in place to address excessive 

shares. 

 

• Amendment 8 relies on the Sherman Antitrust Act to deal with potential market 

power concepts. Antitrust laws are already in force which could cover the abuse of 

excessive shares. 

 

• Amendment 8 was challenged in court. A group of processors in the fishery sued 

on multiple grounds, including that the amendment did not implement a cap 

defining an excessive share. 

 

• A Federal Judge ruled in favor of the Council and Secretary and against the 

industry. The Court concluded that the antitrust laws were a perfectly reasonable 

way to control what could be construed as excessive shares because antitrust has a 

whole series of thresholds that you must have to identify excessive shares or 

restrictions on trade.  

 

• National Standard 4 does not state that a “specific cap” or other “measurable 

definition” which limits the number of shares that could be owned an entity, 

individual, or corporation is required. 

 

• Clam and clam products have a limited market due to domestic and foreign 

competition. There are many protein substitutes for clam products. 

 

• Consumers, labor markets, and other industry participants have too many options 

for the exercise of market power to occur. 

 

• The products of both surfclams and ocean quahogs compete with imports and many 

food products (i.e., protein products). Clam products are for the most part used as 

ingredient items that are easily substituted by the next layer of processing, soup 

companies, and major food networks. 

 

• Clam industry is competing with international actors. For example, Clearwater 

(Canadian company) which harvests surfclams (a slightly different species) owns 

100% of the resource and competes for market shares with domestic producers in 

the U.S.  

 

• Omega Protein merger (Zapata fisheries and James Howard Smith Co.) was 

approved by the Department of Justice even though their combined control of the 

menhaden business was 90%. They sell protein units that are set worldwide at a 

specific price that competes against other proteins (e.g., corn); therefore, even 

though they have 90% of the business, the DOJ did not anticipate market power. 

Similarly, the clam industry produces protein ingredients that compete with shrimp, 

finfish, chicken, pork, etc. 

 



• Landings for both species have been below their annual catch limits for years. There 

is allocation available in both fisheries, whereby an individual, entity, or 

corporation is able to participate in the fishery. [Many opportunities to enter the 

fishery]. 

 

• ITQ has been used as collateral for loans allowing the expansion and modernization 

of the industry.  

 

• If numerical cap is implemented, it could result in divestiture, create inefficiencies, 

and take away industry flexibility in dealing with everchanging markets. 

 

• The Excessive Shares Amendment as contemplated, would disregard the FMP’s 

successful management history by overriding established antitrust protection with 

unnecessary and duplicative measures. 

 

• In order to set a cap level that is not arbitrary, additional information on competition 

needs to be available. [The Council must determine the relevant markets and have 

access to other information about competitive constraints.] 

 

• If the Council decides to implement a percentage cap, it should be 100%. Even at 

that level, there cannot be market power. 

 

• Industry will sue if a low cap level is implemented (e.g., below 70%).  

 

• This issue has taken a lot of valuable Council and Council staff time. 

 

• Recommendation for no action on excessive shares.  
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M E M O R A N D U M  

Date:  July 25, 2017 

To: Dr. Christopher M. Moore  

From:  Jessica Coakley 

Subject:  Atlantic Surfclam Overfishing Limit (OFL) and Acceptable Biological Catch (ABC) 

The following provides history and context for the above subject, as well as staff recommendations for 
next steps.  
 
On May 18, 2017, the Scientific and Statistical Committee (SSC) met and developed recommendations 
for both the surfclam and ocean quahog (SCOQ) fisheries based on new Stock Assessment Review 
Committee (SARC) peer-reviewed stock assessments. In the case of surfclams, the SSC did not 
recommend an OFL, but did recommend an ABC for this fishery for 2018-2020 based on catch levels 
that maintain the current commercial quota levels.1 Following the meeting, Mr. Alspach followed up with 
an email to Dr. Boreman to determine if there was an alternative basis on which to calculate the OFL 
using swept area biomass within the stock assessment report that could have resulted in a higher 
calculated ABC (see Item #1 that follows). Dr. Boreman indicated that there was not because the 
underlying issue was the survey catchability (q), which is poorly understood.  
 
At the June 2017 Council Meeting, the SCOQ fishing industry expressed concern that the lack of an 
overfishing limit (OFL) specified by the Scientific and Statistical Committee (SSC) for Atlantic surfclam, 
and the ABC as specified, could impact that fishery’s Marine Stewardship Council (MSC) Certification.2 
The Council recommended this issue could be taken up by the SCOQ Committee and that Council 
leadership (i.e., Luisi, Elliott, Moore, and deFur) would discuss next steps following the Council meeting 
(Item #2).    
 
Staff was directed by leadership to gather additional information on this issue. Staff contacted SCS 
Global, the conformity assessment body (i.e., CAB, third-party independent auditor) that 
determines/certifies whether MSC standards have been met to better understand the certification 
requirements. SCS Global conducted the original certification assessment for surfclam in 2016. They 
indicated that while their email does not constitute their formal audit which would occur later in 2017, 
the components contained in MSC Principle 1 (Stock Assessment and Management/Governance) 
would still be met given the current assessment and management regime, even if an OFL is not 
explicitly provided by the SSC (Item #3).  

                                                
1 The SSC indicated that, “A reported OFL estimate was considered to be highly uncertain, and deemed in the assessment 
report to be unreliable. No absolute estimates of fishing mortality rate or current stock size were endorsed by the review panel 
or the assessment report. Therefore, the OFL could not be estimated.” 
https://static1.squarespace.com/static/511cdc7fe4b00307a2628ac6/t/5938001659cc686cc1578f97/1496842263226/01_May+
2017+SSC+Report.pdf 
2 The MSC is an international non-profit organization that provides fisheries with a certification and seafood labelling program. 
This program defines requirements for fisheries to be certified as sustainable, and for businesses to trade in certified seafood. 
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Given the discussions with SCS Global, the staff recommended a Committee meeting was not needed 
(Item #4). 
 
Mr. Alspach emailed Mr. Luisi and Mr. deFur (Item #5) about the staff memo. Mr. Luisi and Mr. deFur 
indicated that leadership was pursuing this item further with the Council team.  
 
Mr. Alspach sent comments to the SCOQ Committee (Item #6). 
 
Mr. deFur responded to Mr. Alspach indicating that the Council leadership had decided to include this 
issue for discussion at the August Council Meeting (Item #7).  
 
Comments were received from Bumble Bee Seafoods indicating support for further clarity of these 
issues (Item #8). 
 
Based on direction from leadership, staff continued to gather additional information and contacted MSC 
by phone. Marin Hawk, a US Fisheries manager with MSC, explained on the phone that MSC 
standards apply internationally so the CABs (like SCS Global) have flexibility when reviewing biological 
reference points and stock assessments against their standards because methods and governance 
systems differ globally. She also indicated that when review audits are conducted, persons or groups 
who were contacted when the fishery was certified are usually contacted again for any new information 
or questions auditors may have about information.3 In addition to communications with the industry, 
both the Northeast Fisheries Science Center (NEFSC; Dr. Hennen) and MAFMC (Ms. Coakley) were 
interviewed to provide information for the surfclam MSC certification in 2016 as the science and 
management organizations.  
 
In addition, it was noted in the documents Ms. Hawk provided via email (Item #9) that there were no 
conditions (i.e., requirements for improvement or issues to be addressed by a deadline) placed on 
Principle Component 1 (Stock Assessment and Management/Governance) according to the surfclam 
public certification report.4 Based on the public certification report, Principle 1 scored 96.7, which is the 
average of Stock Status=100, Stock Rebuilding=NA, Harvest Strategy=95, Harvest Control Rule and 
Tools=85, Information and Monitoring=100, Assessment of Stock Status =100.  
 
Only when the Principle 1 score (the average of all 6 categories) drops below 80 would a condition be 
placed on the fishery (see MSC Theory of Change below). The condition would require improvements 
to be made on a time certain timeline. Ms. Hawk gave an example in her email and described the steps 
to ensure conditions are being met, and that if a fishery is behind target meeting a condition they have 
12 months to bring it back on target. Only would a certification be in jeopardy if it scores under 60 in 
any principle and if no improvements based on conditions are being made. This is all described as 
“highly unlikely” based on how fisheries are scored in her email.  
 
 

                                                
3 https://www.msc.org/documents/get-certified/stakeholders/stakeholder-guide-to-the-MSC-v2.pdf 
4 https://fisheries.msc.org/en/fisheries/us-atlantic-surfclam-and-ocean-quahog/@@assessments 

 

https://www.msc.org/documents/get-certified/stakeholders/stakeholder-guide-to-the-MSC-v2.pdf
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Mr. Wallace, and several companies, sent comments to the SCOQ Committee encouraging the Council 
to hold a Committee meeting prior to the August Council Meeting (Item #10).  
 
Mr. deFur responded to Mr. Wallace that appropriate steps regarding this matter were being taken 
(Item #11).  
 
Discussion and Staff Recommendations 
 
When SARC-61 developed the stock assessment report summary (Table A4)5, it highlighted the higher 
level of uncertainty associated with expressing spawning stock biomass, recruitment, and fishing 
mortality as absolute estimates versus those estimates expressed in ratios to calculate the biological 
reference points. Both absolute estimates and the estimates expressed as ratios were provided in the 
stock assessment. It was noted that the conclusions based on the reference points that were 
recommended by SARC-61 were robust with respect to stock status (not overfished, not overfishing).  
 
Based on this information, the SSC did not specify an OFL for surfclams for 2018-2020. This is not an 
uncommon outcome from SSC deliberations. The lack of an OFL meant that the SSC set the ABC 
using a different approach than had been used in the prior few years. While the ABC was lower by 
about 1/3 compared to the prior years, this resulted in no change in the commercial quotas, of which 
the fishery catches about 2/3 annually. This ABC was recommended for three years and the SSC 
requested that survey data, including survey indices and swept area estimates of biomass (when 
available), catch records, and spatial distribution of the fishery should be examined as interim metrics.          
 
Many of the comments received from industry have suggested that there is existing information within 
the stock assessment report that might change the SSC recommendations; Dr. Boreman’s comments 
in Item #1 have suggested there is not. The criteria for remand to the SSC are very specific and this 

                                                
5https://static1.squarespace.com/static/511cdc7fe4b00307a2628ac6/t/58e3ab468419c208174b7c4a/1491315554366/1_Surfcl
amSummaryReport_crd1613.pdf 
 

https://static1.squarespace.com/static/511cdc7fe4b00307a2628ac6/t/58e3ab468419c208174b7c4a/1491315554366/1_SurfclamSummaryReport_crd1613.pdf
https://static1.squarespace.com/static/511cdc7fe4b00307a2628ac6/t/58e3ab468419c208174b7c4a/1491315554366/1_SurfclamSummaryReport_crd1613.pdf
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issue does not appear to meet the remand criteria based on our interpretation.6 In addition, if NEFSC 
created brand new analyses (not in the assessment report) they would need to be peer-reviewed prior 
to consideration by the SSC, as these analyses would not have been reviewed by SARC-61.   
 
Other comments received have suggested that the drop in ABC would be interpreted as negative by the 
MSC. However, there is no increase or decrease in commercial quotas and these levels are consistent 
with the maximum optimum yields recommended by the industry. MSC certification standards do not 
have explicit requirements for OFLs and ABCs, as they are international and many of the fisheries they 
certify are not subject to the Magnuson-Stevens Act (MSA). In fact, the ocean quahog fishery was MSC 
certified in December 2016 with a score of 96.7 on Principle Component 1, both prior to the new stock 
assessment and SARC-63 being completed in 2017 and even though it did not have an OFL specified 
from 2014-2017.  
 
In May 2016, the SSC noted that, “it lacked credible information on which to calculate an OFL,” and 
reiterated its concerns noted in its 2013 report that included, “The fishing mortality rate reference point 
was deemed non credible because species to which Ocean Quahog was compared were not 
appropriate.”7 The public certification report for surfclam and ocean quahog acknowledged the SSC 
process and its role in setting ABC and commenting on issues of uncertainty such as biological 
reference points.8 
 
The staff spent extensive time reviewing MSC certification and the role of SCS Global (as a CAB) which 
determines whether the fishery meets the MSC standards. Based on this review and comments from 
SCS Global and MSC (Items #3 and 9), it is highly unlikely that the surfclam certification would be lost 
based on the stock assessment, sustainable condition of this fishery, and governance/management 
process in place for this fishery under the MSA. The MSC standards are international and the CABs 
have a great deal of flexibility in interpreting information. The annual surveillance audits have 
requirements for stakeholder engagement and outreach which should ensure that there are 
opportunities for questions about the stock assessment and management process to be answered by 
Dr. Hennen and Ms. Coakley. The public certification report from 2016 noted on page 116 that, “The 
MAFMC and NEFSC were key in providing many of the scientific analyses.” 
 
If concerns arise from the MSC or SCS Global, it is apparent that there is a process and timeline that 
should provide opportunity to address those issues. In addition, there is not new information in the 
stock assessment that would provide a basis for remand to the SSC to modify the OFL and ABC. The 
SSC has already requested which interim metrics should be provided by the NEFSC for its review in 
2018 and 2019.  
 
Therefore, at this point, the staff do not recommend any action be taken to modify the OFL and/or ABC. 
 
 

                                                
6 Council SOPPs page 14: i) The Council may remand  back  to  the  Committee [SSC]  its  ABC  recommendation  based  on  
the following criteria: (1) failure of the Committee to follow the terms of reference provided to it by the Council; (2) an error, in 
fact or omission, in the materials provided to the Committee; (3) an error in fact in the calculations, if any, undertaken by the 
Committee in developing its ABC recommendation; and (4) failure of the Committee to follow its standard operating 
procedures. 
7https://static1.squarespace.com/static/511cdc7fe4b00307a2628ac6/t/577bb7bc579fb30e7f447de8/1467725770369/02_May+
2016+SSC+Report.revised.pdf 
8 Public certification report, page 108: “Scientific and Statistical Committee ("SSC") of the MAFMC - a group of up to 20 
scientists and academics required by the Magnuson Act to review annual reports from the MAFMC staff and NEFSC regarding 
the status of the stocks, and then to set the ABC ("Acceptable Biological Catch") for each species. The ABC is the maximum 
level at which the MAFMC may set the harvest quota each year. The SSC additionally recommends improvements for the 
assessments and notes parameters – such as biological reference points – that they believe need further study.” 

https://static1.squarespace.com/static/511cdc7fe4b00307a2628ac6/t/577bb7bc579fb30e7f447de8/1467725770369/02_May+2016+SSC+Report.revised.pdf
https://static1.squarespace.com/static/511cdc7fe4b00307a2628ac6/t/577bb7bc579fb30e7f447de8/1467725770369/02_May+2016+SSC+Report.revised.pdf


Item #1: Exchange between Dr. Boreman and Mr. Alspach  after the May SSC Meeting.  

Subject: FW: Follow Up 

From: John Boreman [mailto:jgborema@ncsu.edu] 
Sent: Thursday, May 25, 2017 8:56 AM 
To: Alspach, Tom <talspach@goeaston.net>; Boreman, John <John.Boreman@ncsu.edu> 
Cc: Paul Rago <Paul.Rago@noaa.gov> 
Subject: Re: Follow Up 

Tom 

Thanks for your question, as it allows me to explain further the SSC's reasoning for not accepting the OFL provided in the 
assessment. The swept area biomass estimate you, mention in your email requires two elements: the survey catch, and 
the survey selectivity/catchability. The central question was around the reliability of the survey catchability- the 
assessment model, and the text that you refer to in your email, all suffer from the same issue. Scientists have a very 
poor understanding of what the q (catchability) for the survey is. 

As was discussed by the SSC, the uncertainty in q is sufficiently great that we know the pattern but not the scale of the 
dynamics of this species. The assessment model estimates a value of q that is multiplied by the survey data to get an 
estimate of scale. The text referred to on p 438 uses q=0.67, which is equivalent to that estimated in the assessment to 
do the same thing. The uncertainty in q that led the assessment review team and the SSC to abandon the OFL estimate 
is exactly the same uncertainty that would lead us to reject the swept area biomass estimate provided on p 438 
(Appendix 13 ) of the assessment. The solution the SSC discussed briefly (and eventually rejected) was to assume that 
q=1 (i.e., it catches everything in its path) and use that as a conservative bound on the swept area biomass, leaving us 
simply with the strong yet uncertain assumption of the dome-shaped selectivity. 

I also want to note that the ABC recommendation for 2018 of 29,363 mt is 2/3 of the ABC recommended for 2017 
(44,469 mt). Also, as noted in the Fishery Performance Report, the OY preferred by industry is equivalent to the ABC 
recommendation (minus allowance for 12% incidental mortality) for 2018, 2019, and 2020. 

Hope this helps. See you in Norfolk. 

-jb

John Boreman, Ph.D. 

AFS Constitutional Consultant 

Department of Applied Ecology 

NC State University 

919-768-7198 (voice)

919-998-8145 (cell)

Mailing Address:

23 Covington Lane 

Durham, NC 27712 

On 5/24/17 11:40 AM, Thomas T. Alspach wrote: 

Good Morning John -

I am still reeling a bit from results of the SSC meeting last week regarding surf clams. I 
understand the SSC's difficulty because of the insistence of the NEFSC assessment scientists on 

1 





Item #2: June 2017 Council Meeting discussion of subject.

(19:49) Tom Alspach: Good morning, Tom Alspach, representing Sea Watch International, 

processor of surf clams and ocean quahogs. I also attended all of the assessment meetings that 

preceded the surfclam peer review. I want to address the surfclam situation. There is a 

significant problem for the industry that has come out of this. We would like to ask for the 

Council's help in addressing. It does not have to do with the amount of the quota or the fishing 

that we are doing or any of the related management issues that this Council has before it, but the 

genesis of the issue is that this year for the first time, and I have been attending these stock 

assessment meetings for 25 years and through 8 stock assessments at least, this year for the first 

time the assessment did not provide to the Council specific value for the biologic reference 

points, biomass, etc. The definition of the overfishing limit for example in the code of federal 

regulations, which apply here is that, OFL is to be expressed in terms of numbers or weights of 

fish. We don't have that, we have ratios and for other reference points we have trends, even 

though the definition of BRPs as you'll find in the documents you have with you is that the 

biological reference points are supposed to be specific values, not trends and ratios. They always 

have been specific values in the past. I understand that from the scientist's point of view that 

they were concerned about the trustworthiness, shall we say, of the absolute numbers that they 

were getting from the model. My understanding is this is the reason why they went with trends 

and ratios instead of absolute numbers. The trends were very good. The trend for biomass shows 

that 40 years of fishing for surfclams had effectively no impact on the status of the stock. It is 

still essentially in its virgin state. Overfishing is not even a question here. But there is a problem 

because when the assessment with its ratios and trends got to the SSC, which is obliged to 

establish an ABC for your management purposes, they did not have an OFL expressed in a 

weight or numbers of fish as the regulations stipulate. So, they cast about for a way to address 

this problem and what they came up with is explained in the.documents that were provided by 

Jessica and John .. They pretty much had to default to the amount of the actual quota that we 

have, 3.4 million bushels. If you looked at quota paper that was presented by the staff the effect 

of this was that, this is on page 3, if we had been able to go with the traditional way the SSC sets 

the ABC we would for 2018 had been looking at an ABC of 60,000 metric tons. Instead the 

ABC that was decided upon was less than Yz that amount. Say you have this anomalous situation 
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Item #3: Email from SCS Global to Council staff. 





Item #4:  Memo from Dr. Moore to the SCOQ Committee.



Item #5: Exchange between Mr. Luisi and Mr. Alspach.

Subject: FW: Moore Memorandum 

From: Michael Luisi -DNR- (mailto:michael.luisi@maryland.gov] 
Sent: Monday, June 26, 2017 2:12 PM 
To: Alspach, Tom <talspach@goeaston.net> 
Cc: de Fur, peter <pldefur@gmail.com> 
Subject: Re: Moore Memorandum 

Tom - That you very much for your email regarding your concerns. Perter and I both received your email regarding 
the Surf Clam OFL question from the June Council meeting - and we did have some time at the end of last 
week to discuss the issue. Be assured we take seriously the matter raised at the Council meeting and 
continue to pursue this item in cooperation with the Council team. 

We are concerned about the implication in your email that Dr. Moore or anyone at the Council may have acted 
inappropriately. We have every confidence in Chris and all the Council employees, all of who have our full 
support. 

If you would like to discuss this issue with me or Peter please let us know. Thank you. 

Sincerely, 

Mike and Peter 

!I 

CHANGING 
· !.vfariland

fortft� ftft.i'Y 

Michael Luisi 
Division Director, Monitoring and Assessment 
Fishing and Boating Services 
Department of Natural Resources 
580 Taylor Ave., B-2 
Annapolis, Maryland 21401 
410-260-8341 (office)
443-758-6547 (cell)
michael.luisi@maryland.gov

Click here to complete a three question customer experience survey. 
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Item #6: Email and memo from Mr. Alspach to the SCOQ Committee.

From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 

Thomas T. Alspach <talspach@goeaston.net> 
Wednesday, June 28, 2017 2:51 PM 
deFur, Peter; Luisi. Michael; Hughes, Peter B.; Bullard, John; Steve Heins; King, Howard; 
Mann, Roger; Michels, Stewart; Nolan, Laurie; Townsend, Wes 
Moore, Christopher; Coakley, Jessica; Alexander, Warren; Dameron, Tom; Himchak, 
Peter; Martin, Samuel; Myers, Joseph ; Wallace, Dave 
Response to Staff Memorandum Regarding Further Review of Surfclam Stock 
Assessment 
Memorandum to SCOQ Commit.tee.6282017.pdf 

Dear Surfclam Ocean Quahog Committee Members 

Please review and consider the attached memorandum. Thank you for your attention to this. 

TTA 

Thomas T. Alspach 
295 Bay Street, Suite 1 
P.O. Box 1358 
Easton, MD 21601 
410-822-9100

Confidentiality Notice 
The information in this. transmission is intended only for the individual or entity named above. It may be legally 
privileged and confidential. If you have received this information in error, please notify us immediately by calling our 
operator at the number set out above and permanently delete the sent message. If the reader of this message is not the 
intended recipient, you are hereby notified that any disclosure, dissemination, distribution or copying of this 
communication or its contents is strictly prohibited. 
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Item #7: Email from Mr. deFur to Mr. Alspach and the SCOQ Committee. 

From: Coakley, Jessica 
Sent: 

To: 

Monday, July 3, 2017 9:52 AM 
COM - Clam 

Subject: SCOQ Memo 

Hello SCOQ Committee, 

Please see the email below. 

Jessica 

Jessica Coakley, Fishery Management Specialist 
Mid-Atlantic Fishery Management Council 
800 North State Street, Suite 201 
Dover, DE 19901 
Direct: 302-526-5252 
Main: {302) 674-2331 I Toll-Free: (877) 446-2362 I Fax: {302) 674-5399 
jcoakley@mafmc.org or jessica.coakley@noaa.gov 

From: Peter de Fur [mailto:pldefur@gmail.com] 
Sent: Friday, June 30, 2017 5:51 PM 
To: Alspach, Tom <talspach@goeaston.net> 
Cc: Coakley, Jessica <jcoakley@mafmc.org>; Moore, Christopher <cmoore@mafmc.org> 
Subject: Fwd: Your memo 

Sent from my iPhone 

Begin forwarded message: 

From: Peter de Fur <pldefur@gmail.com> 
Date: June 30, 2017 at 2:11:33 PM EDT 
To: Home <pldefur@gmail.com> 
Subject: Your memo 

June 30, 2017 

Tom, 

Thank youfor your memo titled, "Response to Staff Memorandum Regarding Further 
Review of Surfclam Stock Assessment." 

I have reviewed it in detail, and discussed this issue at length with our Council 
leadership. We are scheduling a discussion of this subject at the August Council Meeting 
- the agenda should be finalized and available around Mid-July.

Sincerely, 

Peter 
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Item #8: Comment received from Mr. Pike. 

From: Moore, Christopher 
Sent: Wednesday, July 5, 2017 1 :40 PM 
To: 

Cc: 

Pike, Jeffrey; Coakley, Jessica; Montanez, Jose 
Kraft, Mike 

Subject: RE: Clams 

Jeff- thanks for the note! We plan to add the issue to the agenda for our August Council meeting - C 

From: Jeffrey Pike [mailto:jpike@pikeassoc.com] 

Sent: Wednesday, July 05, 2017 1:30 PM 
To: Moore, Christopher <cmoore@mafmc.org>; Coakley, Jessica <jcoakley@mafmc.org>; Montanez, Jose 
<jmontanez@mafmc.org> 
Cc: Kraft, Mike <Mike.Kraft@bumblebee.com> 
Subject: Clams 

Chris-

Hope you and the staff had an enjoyable holiday! 

Mike Kraft, senior executive with Bumble Bee Seafoods and with whom I work with on clam management, and I have 
been discussing the staff memorandum and Tom A. response on behalf of Sea Watch. 
I attended the Council meeting in Norfolk and observed the discussion and expression of concern. 

I am neither a scientist nor expert on MSC requirements, but we think that the issues Tom raised are worthy of further 
consideration/discussion. Whether that's having the NEFSC scientists or the SSC shed some light on this discussion, not
sure. 
We do think that anytime there is a chance to shine more daylight on the issues of concern it's well worth doing, even if 
the conclusions don't change. 

In summary, we wanted you to know that Bumble Bee Seafoods supports Sea Watch's request for more attention to the 
issues raised in his memo. 

Regards, 

Jeff 

Jeffrey R. Pike I Pike Associates LLC 
203 Maryland Ave. NE I Washington, DC 20002-5703 
Phone: 202.737.1079 I Fax: 202.737.1245 I Email: jpike@pikeassoc.com 
www.pikeassoc.com 

1 



Item #9: Email from Ms. Hawk, MSC Fisheries Manager, US Atlantic and Gulf of Mexico. 

From: 

Sent: 

To: 

Subject: 

Attachments: 

Hey Jessica, 

Marin Hawk <marin.hawk@msc.org> 
Thursday, July 6, 2017 10:46 AM 
Coakley, Jessica 
MSC Process Info 
PCR_clamsquahogs.pdf; Scoring graphic.pptx; MSC_FCR_2.0.pdf; MSC GCR v2.0.pdf; 
MSC relationship with entities.pptx; Get certified guide for fisheries_2015.pdf 

Thanks for the chat just now. Before I dive into this, I wanted to point out that the fishery does not currently have a 
condition for harvest control rules or reference points. Attached is the final assessment ('PCR_clamsquoahogs') for 
clams, which includes all conditions on the fishery in Table 27. A condition is placed on the fishery if they score between 
a 60 and 80 during the assessment. So, if for some reason the CAB is not satisfied with the new stock assessment and 
results, the performance indicator would simply be re-scored. This score would likely require a new condition for the 
fishery, and the fishery would create a client action plan to address the issue. This would not result in an immediate 
withdrawal unless the fishery no longer met the minimum level of 60. This is highly unlikely (see "scoring graphic' 
attached for info on how fisheries are scored). 

The surveillance audit process is outlined in section 7.23 of the FCR (page 47, attached). The surveillance audit occurs 
one year from the certification date of the fishery. For clams and quahogs, the audit will occur sometime later this fall. 
The CAB (certification assessment body, aka certifier) has a little leeway around this date. Specific activities that occur 
during the audit are outlined in section 7.23.12. 

If a condition is deemed to be 'behind target', the CAB would indicate this to the fishery and the fishery would have 12 
months to bring it back onto target. For example, if a fishery had a condition to show evidence of pinger use on gill nets, 
and they had not begun to collect information, the fishery may be found 'behind target'. They would then have 12 
months to collect information and show evidence of compliance with pinger regulations. If they were still not 'on target' 
after 12 months, the CAB may issue a suspension for the fishery. 

The suspension process is outlined in section 7.4 of the GCR (page 29, attached). Specifically, section 7.4.3: A CAB shall 

suspend a fishery certificate if a certificate holder has not made adequate progress towards addressing conditions. The 
certificate would be suspended for 90 days while the client worked to fix the issue. 

I have also included a graphic that represents how MSC, the certifier (CAB) and the client fishery all work together ('MSC 
relationship with entities'). As mentioned, MSC is the standard holder. The CAB conducts the fishery assessment, and is 
accredited by ASI. ASI basically audits the CABs to ensure they are conducting the audits appropriately. 

Overall, the clam fishery has little to worry about because there is not even a condition on the fishery for stock 
assessment information/reference points. I know this is a bunch of information, and the MSC process is certainly not 
simple. I am happy to answer any questions that pop up. I have also attached a general guide to certification for your 
reference ('get certified'). 

Cheers, 
Marin 

Marin Hawk 
Fisheries Manager, US Atlanti.c and Gulf of Mexico 
Marine Stewardship Council, Washington, DC 
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Item #10: Comment received from Mr. Wallace and several companies on this subject.

From: 

Sent: 

To: 

Cc: 

Subject: 

dhwallace@aol.com 
Monday, July 10, 2017 10:54 AM 
deFur, Peter: Luisi, Michael; Hughes, Peter B.; Bullard, John; steveheinsifish@gmail.com; 
King, Howard; Mann,-r<.oger; Michels, Stewart; Nolan, taurie; Townsend, Wes 
Moore, Christopher; Coakley, Jessica; Alexander, Warren; Dameron, Tom; 
Pphimchak@comcast.net; Martin, Samuel; Wallace, Dave 
Email regarding the surfclam assessment and MSC 

The undersigned companies, being participants in the surf clam and ocean quahog fisheries, herein wish to address the 
2016 surf clam assessment. With this letter we are urgently encouraging the MAFMC and its staff to quickly follow through 
on the unanimous vote of the MAFMC June 6, during the last MAFMC meeting. 

The Council at their last meeting voted unanimously to have the MAFMC Surf Clam Ocean Quahog Committee meet with 
the sole purpose of requesting the NMFS North-East Fishery Science Center (NEFSC) to provide the necessary 
information so that the MAFMC Science and Statistical Committee (SSC) could 
develop an ABC from the latest surf clam assessment. 

It is necessary for the public's perception of the health of the fishery and the clam industry dependent on the surf clam 
fishery that the assessment include an ABC, based on the available information. This information is available from the 
NEFSC and could be transmitted by the NEFSC to the SSC, if so requested. If necessary the MAFMC Surf Clam Ocean 
Quahog Committee could initiate the process through a simple conference call meeting, not requiring a meeting in person. 

The industry is motivated to have an ABC included in the assessment, due to the third party evaluation of fisheries, by 
NGO's, including but not limited to the Marine Stewardship Council ("MSC"). Most US and European retail chains will only 
sell seafood from fisheries which are certified as sustainable by third party evaluators, such as MSC, . 

If the Surf Clam assessment does not include an ABC, even though the fishery is not overfished and overfishing is not 
occurring, MSC auditor's conceivably could question their certification of the surf clam fishery during its annual review. It is 
important that this administrative oversight be fixed, since the NEFSC has the information. 

We are writing due to our concern that Dr: Peter deFur's email of June 30 to Tom Alspach which says that the MAFMC 
will schedule time to discuss the surf clam assessment issue again at the MAFMC's August meeting. There seems to be 
no reason for the MAFMC to revisit this again since the MAFMC voted to proceed as outlined above at its last meeting. A 
phone or in person Surf Clam or Ocean Quahog Committee meeting could be scheduled for July or August and the 
NEFSC could have the fixed the ABC assessment by August to be reviewed by the SSC at their next meeting. 

Rather than MAFMC staff scheduling a discussion at the August Council meeting the MAFMC staff should schedule a 
Surfclam Committee meeting / conference call, including members of the SSC. The Surf Clam Committee could identify 
the information needed and the solution could be underway in a timely manner. 

The short and long term wellbeing of the surf clam industry, as perceived by the. NGO's and the marketplace, will be 
impacted if the MAFMC and NMFS do not fully fix the Surf Clam Assessment. 

The Surf Clam industry of which the undersigned are all participants greatly appreciate the success of the Surf Clam 
management plan under the auspices of the MAFMC and it would be unfortunate that for the lack of timely diligence in 
requesting information from the NEFSC to complete the Assessment with an ABC, the fishery and its management plan 
could be viewed negatively by third parties, negatively impacting all of the undersigned, as well as the reputation of the 
MAFMC. 

As evidenced by the unanimous vote of the MAFMC at its last meeting, this is an easily fixable problem and we seek to 
work with the leadership and staff as collegially as possible to schedule a phone Committee meeting, which should not be 
a burden on the MAFMC staff to move ahead expeditiously. 
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Item #11: Email from Mr. deFur to Mr. Wallace. 

From: 

Sent: 

To: 

Subject: 

Dave, 

Peter <pldefur@gmail.com> 

Tuesday, July 11, 2017 11 :44 AM 

dwallace@aol.com; Moore, Christopher; Mike Luisi; Coakley, Jessica 

SC-OQ 

Be assured that we are taking all appropriate steps regarding the surf clam OFL matter. 

Thank you 

Peter 

Sent from my iPad 
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